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MARGARET BOULWARE: Well, |I'd like
to call the meeting to order. My name i s Meg
Boul war e. " m chair of the Patent Public

Advisory Committee. And it's a good thing
it's a public meeting because we may open
doors and wi ndows to get a little bit of
circulation in here in addition to the
ceiling fans. l"d like to call the public
meeting to order, and for the first order of
business | would |like to once again go around
the room so that for the record we have an
introduction of the Patent Public Advisory
Committee members who are present, and ||
start with Mr. Mossinghoff.

GERALD MOSSI NGHOFF: Jerry
Mossi nghof f.

PATRI CI A | NGRAHAM: ' m Patricia
I ngraham

KATHERI NE WHI TE: ' m Kathy White.

RONALD MYRI CK: " m Ron Myrick and
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l"d like to note that in the thing we've been
given, my e-mail is not correct. It's
MyrickR, not Myrick.
KATHERI NE WHI TE: l'"d like to note
a correction as well. My home address is --
the name is Ann Arbor A-N-N not A-N-N-E.
VERNON NORVI EL: My name is Vernon

Norvi el and mine is correct.

NI CHOLAS GODI CI : I am not a member
of the commi ttee, but |I'm here so |"']I
introduce mysel f. My name is Nick Godici.

ANDY Gl BBS: Andy Gi bbs.

ROGER MAY: Il " m Roger May. [
just say -- give credit to whoever did this
because | just moved yesterday and my address

I's correct.
JULI E WATSON: Julie Watson
RONALD STERN: Hi, |I'm Ron Stern.
" m President of POPA and unfortunately my
tel ephone number is not |isted correctly.

What is |listed as the fax number really is my
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tel ephone number is 308-0818.

MARGARET BOULWARE: What is |listed
as your telephone number, is that somebody
el se's number, Ron?

RONALD STERN: No; that's a
different |ine.

MARGARET BOULWARE: Oh, two lines
listed. And |I'11l note that | believe Melvin

White who is one of our nonvoting members

should be arriving. We expect himto be
arriving. The meeting today is in advance of
an executive session meeting which will be
held tomorrow on budget matters. " m going

to ask that we start our meeting out with the

director's report, but I want to clear

somet hing with our counsel. I s Bernie around
here? | believe we voted for the executive
session for tomorrow already. | don't

believe we need to vote on that, but in case
we do, as a matter of housekeeping, | wil

ask the members of the P-PAC to vote that we
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meet in executive session on May 3rd. Al'l in
favor ?

MEMBERS: Aye.

MARGARET BOULWARE: Opposed? Thank
you. Just want to make sure you're al
payi ng attention. For those of you who did
not receive or could not print off
el ectronically your information for the
session tomorrow, please contact me or Nick.
| guess we're the point persons on this if
you need to get information for review for
the meeting tomorrow. Now I will turn it
over --

GERALD MOSSI NGHOFF: Madam Chair ?

MARGARET BOULWARE: Yes?

GERALD MOSSI NGHOFF: | probably
have a feeble over AOL. Their capability
doesn't quite match their heart rate well,
but nevertheless, 100 pages is a lot to
e-mail . I would really urge that it be put

in a binder and FedExed or somehow express
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mail gotten to us earlier in the future.
MARGARET BOULWARE: Yeah; and | et
me mention something about the timing on this
apropos of your -- the distribution of the
mat eri al s. We originally had anticipated
that the budget meeting would be much | ater
in the year, and the timng on the submi ssion
of the budget has caught everybody under a
very short time frame and we had to compress
things and unfortunately our budgetiers were
wor ki ng very quickly to get something to us,
and instead of having an e-mail and a FedEXx
capability, we ended up with an e-mail

Obviously we could have put something in

FedEx on Friday, but hopefully we will get
things out to everybody a little bit sooner
and people will at | east have some time after

this meeting to get copies of material and
get a chance to |look at it tomorrow.
Also I'"ll just mention as we've

menti oned a number of times the fact that
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this is confidential materi al . "1l also

menti on that there's to be no distribution of

the material, no reproduction, that sort of
thing. You can keep your own copy and make
notes on it. We will be having another

meeting by teleconference, an executive
session by teleconference on May 14th is my
understanding that's now schedul ed at 4 p.m
eastern daylight time. I's Bo here? Okay.
Bo, if I"mright on that. And | would Iike
to vote that we have an executive session to
follow up on May 14th by conference cal
eastern daylight time. Al'l in favor?

MEMBERS: Aye.

MARGARET BOULWARE: Opposed? Thank
you. And the good thing about this
scheduling now, Jerry, we're going to have
the luxury of the fact that you didn't get it
or couldn't, you know, download it from AOL
that we will have about 10 days to digest the

material in paper form and get all of our
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comments back. So | think we've got a little
bit better schedule than we had | ast year.

GERALD MOSSI NGHOFF: I*"m thinking
more on AOL than I am PTO.

MARGARET BOULWARE: Oh, I know, |
know. I think one of the things we're
| earning is how to handle these budget
meetings since the comm ttee has only been in
exi stence for |l ess than a year. Yes, Ron?

RONALD STERN: | was interested in
alerting a number of people to the existence
of a public meeting of the Public Advisory
Committee and | found it very difficult this
ti me. | would recommend that the commi ttee
and that you ask the staff to in essence put
out a notice to the public about two weeks in
advance. I wasn't able to find the notice on
the PTO web site. It's really very tough to
find. | didn't even know about it myself
until |l ate Friday night when | was e-mailed

somet hing because I'm a member of the
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commi ttee, and | strongly recommend that we
publicize our public meetings so as to | et
more people have an opportunity to attend.

MARGARET BOULWARE: Well, can |
respond to that?

RONALD STERN: Sure.

MARGARET BOULWARE: First of all,

everybody was noticed about this meeting | ong

in advance. And I'"m not sure, you know, what
the situation was because you're on all the
di stribution Iists. So | don't -- you know,
that's something we can talk about off-Iline,

your problem with getting your information
because | saw you on the distribution Iist
for weeks.

RONALD STERN: Yes; |I'm on the
di stribution list.

MARGARET BOULWARE: And we have
procedures that we do follow to publicize the
public meetings, and it's my understanding

that we complied with those rules. And you
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know, if we need to |l ook into that further

11 be happy

public meeting.

it is on the web site,

to take that up at

a |l ater

It'"s my understanding tha

and you know, if

people are |l ooking for it, they will find

but it certainly wasn't a secret

meeting.

t

it

RONALD MYRI CK: Just as an aside,

we at | PO are

going to start including the

public meetings in our field publications

aid in the process of getting it

publi c. Yesterday | was at USCI

some people there who mi ght be

such meetings.

we're going to help at

They weren't awa

| PO daily newsl etter

RONALD STERN: | proba

out to th
D who | kn
nterested

re of it.

bly woul d

volunteer my own web site to do that, and

perhaps some of the other pane

vol unteer thei
thing and we'

t hat regard.

member s wo

r web sites to do the same

| be happy to be c

We'd also be happy

ooperative

to be

to

e

ow

in

So

| PO by publicizing an

ul d

in
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cooperative in getting the transcripts up for
public scrutiny. The transcript from our

| ast meeting, although |I know has been
circulating has not been published yet, at

|l east | haven't been able to find it on the
PTO web site.

MARGARET BOULWARE: One of the
things -- and I'd |like to address that and
then 1'd Iike to get on to the body of this
meeting. Al'l of these procedures are very
good. The members of the commttee after the
first public meeting did not have an
opportunity to go through and make just
simple corrections to inaccuracies in the
transcript and we had a transcript published
t hat although I don't think it was
embarrassing to the comm ttee, there were
some errors in it that should have been
corrected. And | was very sensitive to that
and wanted to have it -- you know, have it

circul ated for review.
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Now, | will say this. We're having
a public meeting on a rather short cycle this
time because we had a budget meeting
schedul ed for tomorrow that had to be
schedul ed at a particular time because of
submi ssi on. And to conserve resources and
also to keep our initiative on E-Government
on a fairly smooth track, we decided to have
a public meeting today which I think makes
sense. So we had a little bit of a shorter
period of time for transcript review, but the
transcript also is public and it can go up --
it can be uploaded on other web sites also
and di ssemi nat ed.

And as a matter of fact, | just
spoke with Nick about having summaries of the
Public Advisory Committee meetings published
in the PTO publications that go out. There's
the newsletters that go out, and trying to
facilitate the information about what the

P- PAC is doing because | don't think people
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are going to spend a |l ot of time reading 150
pages of transcript, but they might be
interested in a summary. And if they have an

interest in something specific, then they

could jump to the transcript. And so | think
it's a great idea for -- we've got a | ot of
constituencies represented at this table. We
can get the word out. That's a good idea.
Okay. Now, are you ready to launch into your
report? Great. Thank you.

NI CHOLAS GODI CI : Well, | just want
to welcome everyone. I want to thank you for
bei ng here. I also want to maybe apol ogize
first for having such a small room. | guess

we didn't realize we were going to have such
a |large crowd here, and we'll have to take
that into consideration when we schedule the
next one and book the room. I just want to
-- as Meg said, it was not too |long ago that
we had our | ast public meeting, so kind of

just talking about what's going on between
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then and now. You know, the position I'min
right now, | wanted to |let everyone know t hat
we've been very engaged, and | think our

relationship with the Department and with the

new Secretary of Commerce is one that's been

very productive. He's well aware of our
I ssues.

As a matter of fact, | just left a
meeting this morning. We're at the table at

staff meetings that are now on a biweekly
basis and we report out the process with the
Secretary as each of the agencies reporting
out on issues and so on and so forth. So |I'm
happy to announce that the Secretary was
informed this morning that we are meeting,
the Public Advisory Comm ttee is meeting
today and along with Trademark Public

Advi sory Committee tomorrow, and he's wel
aware of the existence of the group and very
happy that we have the opportunity to meet.

Al so | had the opportunity to meet
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with the person who will be designated as the
Deputy Secretary, Sam Bodman from the Boston
area and had the opportunity to talk to him
about some of the PTO issues. He's an
engineer |ike many of us in the room. And
just a funny story, he | eaned over and he
said, "So you're a patent attorney over at
the Patent and Trademark Office?" And |
said, "No, actually, no, I'"m an engineer, not
an attorney." And he said, "Me too." So we
got off to a good start.

But his company Cabot Corporation
hol ds about 450 active patents in the
chemi cal engineering field and he is very
interested in intellectual property and | see
him as being a spokesman and very involved in
PTO operations and so on and so forth when he
does eventually come to the Department. So
on top of that we have met with the Secretary
and discussed issues at the PTO. We' ve done

separate briefings with hima couple of times
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and he's well aware of the issues and he's in
the midst of testifying on the Hill on '"02
budget .

He testified yesterday in front of
the Senate, he will be testifying tomorrow at

the House, and we've been briefing him with

respect to PTO '02 budget. He's well aware
of the issues, he's well aware of the
circumstances that we've got. He's keenly

aware of the issue of workload and pendency,
and he's made statements that he's committed
to funding the PTO, to set goals and fund the
PTO to get the job done and so that's very
encouraging there.

On top of that, it's been pretty
busy over on the Hill. Ron Myrick and | had
the opportunity to testify about two or three
weeks ago on business method patents on the
House side in front of the subcommittee. I
think it went very well. And we will hear

from John Love a little later on in the
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program, kind of an update where we stand
with respect to -- on the operations side
with respect to business about the patents
and how our initiatives are going and so on
and so forth.

There are some hearings schedul ed
for the future and we don't know exactly
where we stand in terms of being invited, but
there's a hearing next week on the Senate
side with respect to biotech and gene
patenting on May 8th. We're told we may be
invited to testify, but we haven't gotten the
of ficial word. At | east as far as | know as
of this morning we had not gotten the
of ficial word. So we're prepared and ready
to go when that comes al ong.

And then on the 15th of May on the
Senate side we'll do another hearing with
respect to business measures, patent hearings
and patents. So there has been a | ot of

i nterest on the Hill. And those of us who
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were at the meeting -- or the hearing about
t wo weeks ago on business methods know t hat
Congressman Berman and Boucher have
introduced two new bills. One of them
specifically relating to business met hod
patents simlar to one that they introduced
| ast year, and another broader bill that's
been introduced by them having to do with
post-grant opposition process.

Alittle while |ater Esther will
help us out in terms of going over the

operations of the patent side and a midyear

update -- we call it our score card for
patents. So Esther will help out doing that.
And I'"m very pleased that the subcommittees

t hat you have started up have become very
active and working. We've had some meetings,
some of them via televideo, some of them by
tel ephone and so on and so forth, but | think
that that process is working very well for us

and |'m very happy.
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Overall 1 wanted to mention the
fact that we did go under some controls for
the new admi nistration. One would be a
hiring freeze or hiring controls as of
January 20t h. We've been working with the
Department to ask for some waivers with
respect to those controls, and within the
| ast hour or so we've apparently gotten a

memo that's freed us up from some of those

hiring controls and we'll be able to move
forward.

But prior to that overall memo that
just came out, and | really haven't had a

chance to study it, but we did get a waiver
to hire some more patent exami ners and we
just got that from the Department of Commerce
| ast week or so. So we're just in the
process of gearing up to bring on -- they

all owed us another 150 patent exami ners so we
will be doing that. So I think that

i ndicates that the Department's well aware of
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our issues with respect to workload and
pendency and allowing us to bring some more
fol ks on.

And | ast before I turn it over to
Est her to go over operations, we talked about
| ast time the fact that we had a request in

to OPM for special pay rate for our patent

exami ner series and rel ated series. We're
still working with OPM on that. We haven't
gotten a final decision yet. We' ve

suppl emented the original package that went
over in January two or three times now with
respect to additional information. We' ve
been working with Ron Stern and POPA in

hel ping us putting together the additiona

i nformation.

Anot her package just went over this
week, a supplement went over this week, and
we will be i mmedi ately beginning with it, go
over it and so on. So we're in the process.

We're still working with that request to OPM
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but we haven't gotten any final decision. So
with that as a backdrop, maybe |I'd ask Esther
to go ahead and maybe go over the patent
score card and talk about operations in more
det ail .

ESTHER KEPPLI NGER: Okay. As Ni ck
i ndi cated, we have a score card which we
report out on quarterly and follow up on how
we're doing in the various areas. W th
respect to hiring as Nick indicated, we have
had a hiring freeze that had been put in
pl ace by the Bush Administration. We had
requested and received a waiver to hire up to
150 more exami ners, so we've been moving
forward. The hiring coordinators and all the
Tech Centers have been starting to work again
this | ast week and a half on identifying
additional hires.

So we plan to hire at this point --
bef ore we just received additional word that

they've raised the cap even further, our
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pl ans were to hire about 350. To date we
have on board about 180 examiners this year
with 30 offers confirmed with actual EOD
dates and a few offers outstanding. So we
plan to end this year with about 2,935
exami ners unless of course we make additiona
changes and hire some more and we'll have to
tal k about the funding for that.

When | gave the report at the | ast
P- PAC meeting there were some questions. I
had talked a little about attrition and there
had been some questions then about exactly
how t he percentages fall in different years
so we've prepared this slide. I f you | ook
for example in fiscal year '99, we had 375
attritions. Of that 375, about 51 percent of
them | eft before they completed their first
anniversary.

Now, one thing -- that doesn't mean
that 51 percent of all the people we hired

| eft before their first year, but 51 percent
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of that 37
here | ess

remember t
peopl e and
when you d

you do get

5 represented people that had been

than a year. Now, we have to

hat in fiscal year '98 we hired 728
in "99 we hired 799 people. So

o hire a |large number of people,

some mi smatches between the

empl oyee and this job because the patent

exami ning

isn't -- n

they reall
or whateve
reasons wh
left in fi
in '98 or

but at the

the fiscal

job is a very difficult job and it

ot everybody is cut out to do it.

Some people come and decide that

y don't |like a ot of the paperwork

r. So there are a variety of

y people | eave. The people that

scal year '99 may have been hired

they mi ght have been hired in '99,
point in which they |eft during

year '99 they had |ess than a year

of service. We had about 10 percent that

| eft between one and two years and 4.3 from

two to thr

ee years.

You can see in fiscal year "'00 we
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| ost 437 people. Of that about 36 percent

were in their first year and 26 from one to

two years. So you can see the percentage has
actually gone down a little bit for that
first year | oss. This year so far in "01

we've | ost 137 people and the percentage has

gone down even a little more, it's 24.
However, it's a bit premature to say where
we'll end up through the year because we have

our | argest hires and our | argest number of
attritions in the summer, so this summer wil
tell how we come out.

But so far this year you will see
that we have a greater | oss of people at the
hi gher grades, two to three years, 16
percent. And as a matter of fact, we have a
slight increase in the people at grades 14
and 15 that are | eaving this year which was
part of the submi ssion we've given to OPM
It's not a huge number, but it is a definite

trend up in that area.
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Wth respect to timeliness, as you
know, we track the 14/4/4/4/36 that was
mandat ed by Al PA. If we fail to achieve the
-- get the cases completed within these ti me
frames, then we're obligated to give patent
term adjust ment . So clearly our goal is to
m nim ze any patent term adjustment wherever
possi ble and to try to achieve these goal s.

You'll see there for each of the
goal s what our results were at the end of
fiscal year "'00, what our targets are for
"01. These are at the Corps |level and where
we were at the end of the second quarter for
"01. And we are close to our targets in most
of the areas, slightly above in a few of
them, but | think overall we've been
achieving very well towards the targets that
we set for this year considering that a
number of these, particularly 14 months is
really a resource issue. We have a huge

vol ume of cases coming in and only a |limited
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number -- a certain number of exami ners
processing cases so it is a resource issue.

On the next page you'll see that
the core goal, what we did was we took the
core goal or targets in each of these areas
and we had broken them down across the Tech
Centers so that if each tech center achieves
their targets, we would achieve the core
goal . And these are the actual achievements
of each of the Technol ogy Centers at the end
of the second quarter, and you can see vastly
different achievements.

You can readily identify the areas
of most challenge that we have. TC 2100 and
2600 are electrical/computer, business
met hods and software, and telecommunications
are the areas in which we have experienced
the greatest growth, and so the biggest
chall enge in achieving the time frames that
we have had set forth in Al PA.

But on the whole, most of the Tech
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Centers are doing pretty well. We are
achieving close to the target that we set for
the entire Corp recognizing that we have
greater challenges in 2100 and 2600. W th
respect to the applications that are issued
after 36 months, | think in the |ast meeting,
Ron, you had a question about how this would
break down specifically for those cases that
were over 36 months when we issued them. The
total percentage that aren't issued within 36
mont hs is about 11.8 percent, and this is how
it breaks down after the 36 months, the time
frames beyond 36 months at which the patents
i ssue.

About 33 percent are one to three
mont hs after 36 months, and you can see we
al so have a |l arge number that are over 12
mont hs, 29 percent. However, the thing to
recognize fromthis is that this does include
those cases that have gone to the Board of

Appeal s and Interferences. So there is a
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significant time delay there in getting those
cases done, but if applicants are successful
at the Board of Appeals, they would be
entitled to a patent term adjustment for that
period of time for cases that have gone to
the Board of Appeals.

RONALD MYRI CK: I don't know if
we're going to discuss this today or not, but
my question would be, do you have -- | know
there's been some recent information at | east
from the public about protections on pendency
i ssue. Do you have any projections about how

this is going to go in the next two or three

years?

ESTHER KEPPLI NGER: You mean the
percentage that will be over 36 mont hs?

RONALD MYRI CK: Ri ght .

ESTHER KEPPLI NGER: We' ve been
trying to make those projections -- actually,

the place where we really go up is 14 months.

We'll go up in achieving the first action
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within 14 months before we can bring it down
because we have a | arge number of cases
already sitting there in backlog, and we
expect a | arge number to come in before we're
able to turn the corner. However, 36 months,
once we get a first action done, we've got
statutory time frames set out there for

getting the second action and getting

compl etion of the case. So on those cases
which we fail to achieve 14 mont hs, we'|l
have some of those move over. | don't have

the projections right here in front of me as
to what we expect that to go to, but we are
working to try to mnim ze that wherever
possi bl e.

RONALD MYRI CK: | understand that.
I think in some point in this session perhaps
we'll have a discussion about the pendency
projections that were released not that | ong
ago.

NI CHOLAS GODI CI : Ri ght; actually
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part of the '02 corporate plan which is a
public document which is -- it was sent out
as part of the package and | think is or wil
be on our web site, you know, you | ook at the
projections through '06. Now, it's an
estimate and there's a | ot of assumptions
that are taken into account when we model ed
this in terms of |level of hiring and so on
and so forth. But |I think the number you're
tal king about, Ron, is the fact that there's
under certain scenarios in this corporate

pl an, our first action pendency could arise
to 28 mont hs.

RONALD MYRI CK: That's what |'m
trying to get at. This could get a whole | ot
wor se.

ESTHER KEPPLI NGER: Ri ght; and
that's correct based on the workload that
we've been getting. Now, that is an average.
So some of the cases we'll get done sooner,

some are longer, and clearly 2100 and 2600
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are our | argest chall enges. And to the
extent that they represent a | arge proportion
of the filings that we've been receiving,
they can weight the average so that it pulls
them in that direction.

RONALD MYRI CK: Do you have any
i ndication, the percentage that they
represent in terms of filing to receipt that
you're perceiving is going to go down?

ESTHER KEPPLI NGER: At this point
we don't really have any indication, however,
we're hopeful that they will. I mean, part
of it also is 2100 has been receiving a huge
growt h. Al t hough if you have a small er
number, the percentage is |arger. As it goes
out, that percentage increase may go down

even though the number continues to rise --

the overall number of applications continues
to rise. We have been working on the
projections that we see, but we don't -- it's

kind of hard to know what they're going to do
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in the future.

RONALD MYRI CK: Just to make a
conclusion, | would draw from this that based
upon the other data that we're going to see
and we have seen and we will see discussed,
it looks like to me the number that's going
to be over 12 months is going to go
substantially up in the outer years; is that
a correct conclusion?

ESTHER KEPPLI NGER: Potentially. I

woul d say that the percentage over 36 months

is going to go up before it goes down. Now,
whet her it will be all the way down to the 12
mont hs, 1'm not certain because the ones that

are over 12 months may be a | arge proportion
of the ones that are at the Board of Appeals.
RONALD MYRI CK: Or we could just
say the overall percentage above 36 months
woul d be 127
ESTHER KEPPLI NGER: Yes.

RONALD MYRI CK: Whet her it will be
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over 12 months we're still trying to
determine.

ESTHER KEPPLI NGER: Not certain. A

certain percentage will be.

AUDI ENCE MEMBER: I was going to
say, Ron, | think that if you just focus on
this information, it's not very hel pful

because we don't know what the implications
of Festo will be with respect to increase in
number of appeals. This doesn't really have
a bearing on patent term adjustment because
these numbers if you notice relate to cases
that aren't subject to the new term
adj ustment because those cases are only after
May 29, 2000, and these don't have any of the
back hours in terms of reductions and there's
no doubl e counting.

So for the ones that have the
| ongest time periods that might include
appeals, all of those would ultimately be

backed out. So | think as Esther pointed
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out, | think the most significant thing to
focus on will be the number of cases where
first actions are not done in 14 months
because you'll find that all the other time
frames in turn of turnaround are very tight,
and therefore, the driver will be on first
action as opposed to the 36 months.

RONALD MYRI CK: Are we to draw the

conclusion then that first action will be the
pl ace where all the -- where the expansion
and time will take place so that the other

dates can be met?
ESTHER KEPPLI NGER: Well, we're

certainly hiring and addressing first office

actions. We are utilizing that as the driver
for how we hire and how we -- the initiatives
t hat we put forward. Obviously we have to

continue to have everybody work on the cases
subsequent to that, but we are utilizing the
time to first action as a measurement.

NI CHOLAS GODI CI : | would say yes.
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You know, simple answer would be yes. You
know, as our inventory grows and we don't
have the capability of exami ning that first
action, that time to first action is going to
gr ow.

RONALD MYRI CK: That's where the --
(i naudi bl e)

MARGARET BOULWARE: Jerry's been
very patient here.

GERALD MOSSI NGHOFF: An anal ogy |
used to use and | think it's kind of hel pful
is that you have a huge flywheel and the
fl ywheel is going against us right now.
You've got the flywheel cranking increased
time to pendency. To decrease that time you
don't just say let's decrease it. First you
have to stop the flywheel going in the bad
direction and then turn it back around. And
there's an inherent bureaucratic lag and it's
probably 18 months or something before you

can really recover the fact that the
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fl ywheel's going in the wrong direction. And
" m sure you have an analysis |ike that, but
that is a very problematic thing for the PTO

because you don't control the flywheel.

NI CHOLAS GODI CI : You're absol utely
correct. Once we get into a mode of having
resources to begin to address the issue, it's

going to take us 18 to 24 months just to slow
down the momentum, and it's going to take you
that | ong before you can turn the curve.

GERALD MOSSI NGHOFF: Ri ght .

MARGARET BOULWARE: | have a
gquestion about the attrition since we're kind
of getting around to that point of it now.
Does the PTO utilize exit interviews to
determi ne the dissatisfaction of the folks
who are | eaving or why they are |eaving? |If
it's not a dissatisfaction, what they're
going to that's better?

ESTHER KEPPLI NGER: We have not

necessarily consistently done that. We had
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| ast year done some exit interviews, gotten
interviews from some empl oyees and also from
the supervisors to get ideas for why the
people were | eaving and we have some
statistics on that, but the most common
reason for them | eaving was for more money,

but there are a number of other reasons.

Some of them didn't |ike the job or they went
to -- you know, they had famly reasons for
| eaving. There are a number of ones that

come up, but --

MARGARET BOULWARE: Because at
| east | would think that having those data
poi nts would be very hel pful, particularly
since we're trying to justify why we need to
have a pay increase for the exami ners when
you' ve got good people who are | eaving. And
if it's predominantly for more money, you
know, | think that's something that you could
show somebody. And the other thing too I

found with exit interviews is someti mes some
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things come up in exit interviews that are
surprising and hel pful. So and, you know,
it's something that you mi ght want to think
about not having some big el aborate day | ong
deal, but you know, a fairly simple
checklist.

ESTHER KEPPLI NGER: Ri ght; and
that's a good point. Actually, we did

include the information about why people are

| eaving in our request to OPM, so. Okay.
And then with respect to quality, |ast year
we were at a 6.6 percent reopening rate. The

Office of Quality Review reviews a certain
percentage of the cases that are allowed and
| ooks to see if the patentability

determi nati ons made by the exami ner were the
correct ones, and this is the number that was
reported. So | ast year we were at 6.6
percent. Our target for this year is 5.5,
and |'m happy to say that at midyear this

year so far we're at 4.5 percent. So we are
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down and on target for making our goal or
hopefully exceeding our goal for this year.

The other thing that we | ooked at
in terms of the QR reviews, we | ook at other
types of errors |like that we have the wrong
dependency of claims or the claims are
m snumbered or things of that sort that don't
necessarily affect the patentability
determi nati ons, but should have been
corrected in the application. And | ast year
we were at 7.7 percent, our target is 7 and
we're also down in that. We were at 4.8
percent. So those are good news.

The other things that we focus on
in our score card for measuring the quality
of our work product are things that we
utilize from our annual customer satisfaction
survey | ooking at the satisfaction with the
communi cations that are sent out by
exami ners, the satisfaction with the quality

of the searches that are done, and over al




10

11

12

13

14

15

16

17

18

19

20

21

41

customer satisfaction. So at mi dyear we
don't have those number because we'll be

getting them at the end of the year from the

customer satisfaction survey. That survey is
being mailed out this month | believe and so
we'll get those results for the end of the
year . Yes, Ron?

RONALD MYRI CK: If you were to pl ot

those first two items over a period of say
two years or so by quarter, would the line be
monotonically decreasing so it's al ways
getting better or has it had some hills and

val l eys?

ESTHER KEPPLI NGER: It's up and
down. Looking at them over quarters, it goes
up and down. Looking at the quality review

for the reopening rate over a 20-year period,
| actually had that also reported in the

| ater quality one. But we've been around 5
percent since '83, slightly up or slightly

bel ow. We've been as |l ow as 3.7 for an
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annual number and as high as 7 percent, but
it's not a huge deviation from around 5. We
had gone down and then we started going up
over the |ast three years. Hopefully we're
turning it around this year, but we had been
on a slight incline.

I think one of the things that you
can link that to is hires. That we have seen
t hat when we have | arge numbers of hires, we
will have a slight delay, but we'll have an
upswing in the QR reopening. It's a training
i ssue that when we are hiring a significant
number of examiners, it is something of a
chall enge on us to make sure that we have
trained adequately all of the new empl oyees.

RONALD MYRI CK: Il would just
recommend that you do publicize that chart
because | think that's a very good indicator
of whether or not the quality is basically on
a flat level, up and down; the ultimate

solution is to improve quality consistently
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over time because that's got to be our goal.
It cannot be to stay flat on bal ance. It's
got to be constant to drive quality.

At any rate, my suggestion would be
you plot that data so that you can in fact
publish the very objective standard as to
whet her or not the office is constantly
i mprovi ng. And | think as soon as you see
that first change in inflection or you see
that sl ope going up, there needs to be an
i mmedi ate attention to why that's happening.
So that if it is training, the emphasis goes
to the right salable and we get training in
the emphasis for that quarter and bring that

curve right back down and back on the sl ope

we want .

ESTHER KEPPLI NGER: Ri ght . One
thing that | would indicate, we also have
what we call In-Process Reviews where we have

internally within the Tech Centers reviews

done of first actions, first office actions.
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We | ook at the same sorts of things. We | ook
at the quality of the written communications
and the quality of the search that's being
done in an effort to identify challenges that
we have, areas for i mprovement and provide
the necessary training back to the exami ners
and identify areas in which we aren't
perform ng as well as we shoul d.

So, in addition to QR, we have the
process reviews that | ook at the same type of
criteria. And from those end process
reviews, we have the quality assurance
specialists review them then we send a
certain percentage of those cases to QR and
have the QR reviewers review them, and then a
certain percentage of those also go to the
customer . We'll call the customer and ask
them what they thought about this action
based on this criteria to try to ensure that
we're all | ooking at the quality of our

products in a similar manner.
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And the final one is employee
sati sfaction. This year we included empl oyee
satisfaction as one of the goals of USPTO,
and there will be a survey done |l ater in the
summer which will report out the overal
empl oyee satisfaction which is a part of
this.

PATRI CI A | NGRAHAM: Could | just
ask, what were the targets for FY "00 for
customer service and employee satisfaction?

ESTHER KEPPLI NGER: The targets for
"00, they were | ower than this. We went up
seven percent in overall customer
satisfaction this |ast year and five percent
the year before. So overall customer
satisfaction we went up 12 percent in two
years. I think the goal was only about 57 or
something |like that. So we have actually
achieved more than we expected because the
Center for Quality Services, that we have

here, estimates that about a three percent




10

11

12

13

14

15

16

17

18

19

20

21

46

rise a year i s reasonable. Admi ttedly 64
percent isn't very high and we're hoping to
get much, much higher and our targets out to
"06 take us up significantly higher, and we
have achi eved higher than we expected in the
| ast two years. Yes, Jerry?

GERALD MOSSI NGHOFF: s the patent
empl oyee satisfaction, that includes a mi x of
people in Ron's unit and in addition to that
use AFGE as the other unit.

ESTHER KEPPLI NGER: NTEU.

GERALD MOSSI NGHOFF: NTEU?

ESTHER KEPPLI NGER: Ri ght .

GERALD MOSSI NGHOFF: s it a mix of
those two?

ESTHER KEPPLI NGER: It is. The
survey is available for all employees to
t ake, managers, bargaining unit members,
everyone. And we | ook to see, you know,
whoever fills out the form Il think we had

41 percent return |I think on the employee
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satisfaction survey | ast year which is a
fairly good result as surveys go. Any ot her
questions? Okay. Thanks.

MARGARET BOULWARE: Thank you,
Est her. One of the items we're trying to do
is continue to |l ook at issues that come up
from meeting to meeting so that we can
devel op a more in-depth review of the issues
that are i mportant to the members on the
Public Advisory Committee. And | want to
t hank Esther and Nick for going through and
di gging deeper on some of the issues that
we're interested in in doing further
follow-up on that. | really appreciate that.
One of the issues that | asked for follow-up

on was the fiscal year 2002 budget and its

effects on our agenda. We have Cl arence
Crawford |listed, our Chief Financial Officer,
and Nick Godici. I don't know who's going to

take the | ead on this.

CLARENCE CRAWFORD: Nick is going
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to do it.

NI CHOLAS GODI CI : |l can't get out,
Cl arence, so.

CLARENCE CRAWFORD: Well, your mike
wor ks. Okay. Happy to be here. | wanted to
just go over the 2002 budget and talk a
little about it and to let you know where we
stand in the process. The two main things
t hat we want to mention here is an overview.
As it stands right now, our request is stil
at the $1,139 million level, and that
represents about a 10 percent increase over
fiscal year 2001 in terms of spending
aut hority.

As you'll see from the next slides
that the majority of that money is going
cover mandatory costs and also money to pay
for the patent pay raise, special pay raise
t hat we have requested from OPM. This budget
essentially allows us to maintain current

| evel s of staffing. I know we'll be talking
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| ater about some other options. But the way
the budget is currently configured, we
anticipate in |l arge measure attrition hiring
only for 2002.

I want to mention that where we
stand right now in the process, the Secretary
testified yesterday before the Senate and
will testify tomorrow before the House. The
House al ways tends to be a fun place to
testify and to work with. They're far more
energetic and ani mated. The House will mark
up our budget. They're behind schedul e
because the President was given additional
time with the new admi nistration.

My guess is we'll get an indication
fromthe House about our mark towards the
mi ddl e or the end of June. And it is
unli kely that the Senate will be able to pick
up the appropriation and issue a mark before
the July 4th recess.

GERALD MOSS| NGHOFF: | heard you




10

11

12

13

14

15

16

17

18

19

20

21

50

had new personnel on your committee, your
House subcommi ttee?

CLARENCE CRAW-ORD: Yes; we have a
new chair, Congressman Wol f. He's | ocal .
His district is the high-tech corridor in
Northern Virginia. Projects that are of
particular interest to him are projects |ike
telecommuti ng, work at home projects. He' s
aware of what we're doing. That's a bonus
for us that we're actively doing those
t hings. But as a practical matter for
Congressman Wolf, he inherits a subcommittee
l'i ke all the other subcommi ttee chairs where
the priority's are up and their dollars are
down in relative terms. And they wil
struggle to try to fund their priorities and
be supportive of the President.

If the Congress goes close to form,
it wouldn't surprise me to see them actually
take some additional money. We won't get an

i ndicati on of that before the House mark.
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think the House mark will be probably the
first mark. My guess is it will be the one
t hat would propose to take money. And t hen
if we're fortunate |ike we were in 2001, the
Senate will work and try to get most if not
all of that restored. But there's a very
good chance that we could actually | ose
additi onal money and not see $100 million
i ncrease. Okay. Next .

NI CHOLAS GODI CI : "1l kind of
chime in.

this was what
when we see these kinds of

Cl arence's point

is true and that the House comes
mark, |let me just talk about what the
of that was | ast year.
CLARENCE CRAW-ORD: Absol ut
NI CHOLAS GODI CI : You all r

CLARENCE CRAW-ORD: Pl ease.

NI CHOLAS GODI ClI

woul d the i mpact be,

numbers.
i f

was t hat

Because part

of

you know,

his prediction

in with a

i mpact

ely.

emember
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the situation | ast year where we got a House
mar k that was very low, it impacted our
programs and that we i mmedi ately stopped
hiring because we weren't sure we were ¢going
to have enough money the followi ng year to
pay the folks that we m ght hire during that
year. So this situation we're |ooking at,
you know, first the President's budget, and
then what comes from the House side and the
Senate side sometimes causes us to have to
start and stop and readjust and so on and so
forth as we go through the year. So there
could be some i mpacts dependi ng upon what we
actually do see from the House side.
CLARENCE CRAWFORD: Ni ck makes a
very good point. It affects us --
technol ogy, for example, as | mentioned,
we're going to reprogram some money from
wi thin base to continue efforts in E-Commerce
both in the patents and in the trademark

arenas, but it's a relatively small amount of
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money. The fl at budgets and the up budgets,
you hire contractors, you get them on board,
you get them trained, you get them
experienced, the next year you get a fl at
budget . You end up having to let the
contractors go. The companies |let the
contractors go. You get money the following
year. Al'l of the people that had any
experience in what you did and if you had a
good group of contractors are most |ikely
gone. So it's more than just |losing a year.
The same is also true with respect
to hiring patent exami ners in our
organi zation. We're going to have -- we wil
probably have another situation |Iike we had
| ast year where the House will probably give
us a mark | ower. And dependi ng upon how much
bel ow the President's requested | evel, we're
going to have a decision to make this summer.
As you heard Esther say, we got the authority

to hire an additional 150 patent exami ners.
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We're doing that and we're moving out smartly
in making those comm t ments, but we also have
to sort of keep an eye to the congressional

scene because depending upon what kinds of

signals we get fromthe Hill, it may affect
our decisions. Probably will affect what we
do and how we will progress.

ROGER MAY: Cl arence, | want to ask
you a question. When Esther made her report,

she projected that the exami ning corp would
be at 2935 at the end of this year. Even if
we got the administration request at 1.139
you're projecting 2800 exami ners.

CLARENCE CRAW-ORD: Il think that
the major difference was more of a matter of
timng when we put together the
presentations. We just got -- as Nick said,
the approval | ast week, | believe it was a
week before last from the Secretary to hire
150. We just haven't cranked in a year, so.

ROGER MAY: It's fair to say though
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that if the administration's requested
number, we would have the money to hire the
additional 1357

CLARENCE CRAW-ORD: We will be able
to hire -- if we get the President's request,
we can hire the 150 additional examiners this

year and we' |l

be able to pay for

run

them next

into a

year.

Where we potentially would

problemis if we get |ess or significantly

|l ess than what the President has requested,

it could then affect how many people we can

hire and how many people we can have on

board. Ni ck?

NI CHOLAS GODI ClI : Goi ng one step
further, Roger, under the President's budget,
next year our plan is to maintain the staff
| evel that we have at the end of this year.
In other words, next year's hiring will be
just to replace attritions.

ROGER MAY: No; | understood that.
The number you have |listed for the end of
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this year was 135 greater than what the

budget projection showed you had money. The
situation may be worse than what | understood
it to be, Esther, in your presentation.

CLARENCE CRAW-ORD: No; | don't
think the situation's worse. | believe

that's the difference, wouldn't you say

Est her ?

ESTHER KEPPLI NGER: Yes; because we

only recently got the authority |ast week to

hire another 150.
RONALD STERN: Cl arence, can

you a question? Sometimes | |ose track

what's happening, and this year we have

| ask

of

roughly a 20 percent increase in our budget,

yet we don't have 20 percent more exam

Shouldn't that | eave | ots of money | eft

ners.

over ?

CLARENCE CRAW-ORD: Twenty percent

increase in our budget?
RONALD STERN: Bet ween fisca

and fiscal 2000. There's a huge, huge

2001
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increase this year over | ast year. We don''t
have 20 percent more exami ners than we had

| ast year so there should be | ots of money in
the agency.

CLARENCE CRAW-ORD: Let me come to

2001 and we'll show you where we are on that.
It takes a | ot of money to run a billion
dol | ar enterprise. I think a | ot of people

| ose sight of that when you | ook at the

dol I ars. You'll see when we get to "01 is
because of the downturn in the economy, we've
actually | ost money, especially on the

trademark side and had to ratchet back

hiring. While there is a distinction between
the two organizations, you still have to take
all of these things into account and we' |l

tal k about that when we get to 'O01.

AUDI ENCE MEMBER: You mi ght also
want to mention as you have on this slide is
t hat while we have i mplemented Al PA, we had

no money in 'OLl.
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CLARENCE CRAW-ORD: We're putti

together a number. l*ve got my folks | oo

ng

King

at it. We've had no money to i mplement Al PA.

We started i mplementing it in 2000 with n

money, we continue to i mplement in 2001.

o

I n

2002 we've requested some additional money

for AIPA, but we will have spent a
significant amount of money. And at the
ti me what we have found in despite our be
efforts at even discussing it with the P-
we -- hard to anticipate what people's
behaviors will be with respect to new pie
of | egislation. We've anticipated a heav
filing rate and what we're finding is tha
it's down considerably, and we can talk a
little bit more about that.

The adjustments here, "1 just
quickly walk through them. I want to cle
up one thing. The first one, of the 700
reduction in positions, that's an inside

Washi ngton beltway accounting thing that

same
st

PAC,

ces
i er

t

ar

we
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must do. It has no effect on our operations.
The short story is this. In the Feder al
Government a few years ago, positions what we
call FTE were more valuable than doll ars.
Agencies had more money than they could

spend. They didn't have the authorized

positions to hire people. When we got cut in
the 90s what we did |like everyone else in
Washi ngton, we took the reductions. Rar el y

did the reductions ever say cut FTE.

So what we did knowing the val ue of
hol ding on to these positions, we held on to
the positions because we kept seeing that our
wor kl oad woul d increase and that there would
be a point in time we would need those
positions. What has changed is that now with
the American Inventors Protection Act, we're
free from government -wi de FTE ceiling. So
what we want to do is reduce the number of
positions and bring that more in line with

the actual numbers of people that we have on
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boar d. So that's what we're doing. It's an
accounting maneuver. It's something we've
got to do here in Washington. It has no
effect on the program, so | just want to

hi ghlight that.

GERALD MOSSI| NGHOFF: Cl arence, if

you get a |l ot |less applications, that means
you have |l ess fee income. Is the amount of
your budget still fixed and that means t hat
there's less in the reserve? Or you've got
two pots of money. It's the money you get

and it's the money in the reserve. I f you

get less money in -- let's say dramatically

| ess money coming in, which of those two pots

doe

of

s the money come out of, does it come out

the

budget or does it come out of the

reserve?

don

one.

S

CLARENCE CRAW-ORD: Well, one, we
't have a reserve. We would |l ove to have
If you're tal king about the carry-over,
t hat what you're referring to?
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GERALD MOSSI NGHOFF: Well, what the
bad guys take away from us.

CLARENCE CRAW-ORD: Yes. Just as

this is an accounting maneuver. By the ti me
they give us the money in carry-over, it's
already scored and it was spent. You see if
we have a billion dollar budget and $700
mllion comes from current year's receipts.
But you also see $300 million let's
say carry-over from prior years. What t hat
$300 million really represents is no reserve.

We went back and checked to see whether there
was really any money associated with the

surcharge, the fees, the portion of the

surcharge that was withhel d. And as best we
can tell, those surcharge funds were used for
-- were deficit reduction. And agai n,

there's an account in the Treasury Depart ment
t hat has carry-over and probably right next
to it is our surcharge.

GERALD MOSSI| NGHOFF: So if you get
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| ess applications, you get |ess money?
CLARENCE CRAW-ORD: Yes; and you'l
see that when we talk about Trademar ks where
we've actually seen that in the Fiscal Year
2001 and we're actually projecting a reduced
| evel of trademark filings into '02 which
i mpacts then our money. It causes us to have
to rethink some things and to not do some
t hings. Now, Trademarks has a little
different story to add to it, but, yes, if we
get less income, because we have to generate
at | east enough income the statutes typically
say to cover our costs. That's the way
they've been written in the past. So if we
get |l ess, we spend | ess. Fortunately on the
patent side the filing rates continue to be

pretty good and they're bringing in the

income from filings. We have our reduced - -
our estimates | believe beginning in "02,
Kaz, to 10 percent. Was it 10 percent in
'027?
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EDWARD KAZENSKE: "03.

CLARENCE CRAW-ORD: lt's '03. Just
in anticipation of seeing the |lag effect of
the econom ¢ sl owdown assumi ng that maybe
there will be some reduction in R&D spending,
we're trying to adjust two years, a couple
years out into the future what the |ikely
i mpact would be.

RONALD MYRI CK: Clarence, if | may
ask a question just to clarify. What | think
" m hearing you say even with regard to the
surcharge or any putative carry-over, is that
it's a bookkeeping entry only, but there's
really no money there?

CLARENCE CRAW-ORD: That's correct.

RONALD MYRI CK: It's gone?

CLARENCE CRAW-ORD: Gone;
absolutely.

ROGER MAY: I need to clarify
further. If we project that we were going to

collect $200 million more than what our
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budget was, but we collect only $100 million,
now, we won't have covered all of the costs
that we incurred for the budget, but we wil
be down $100 million in collection, will that
i mpact our budget? That's the question that
needs to be answered.

CLARENCE CRAW-ORD: There are two
ways that that would affect us. If as we're
projecting right now -- why don't we go to
the 2001 slide advance, advance beyond t hat
-- no, let's stay there, 2001. I want to
show you the two illustrations of that
because depending upon when you find out --
when you | earn that there's a reduction,
there's a different set of consequences that
come into play. In 2001 we've updated it
| argely to account for the reduction in
trademark filing levels. Based on the best
information we had at the time, we were

| ooking at a filing |level of about 470,000,

and we talked to the T-PAC about this. Al |
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of the economics, whether you
OMB reports or the blue chip
CDO all said that 2001 would
and we would see -- it wouldn
percent GDP growth, but it wo
two, three percent. Everyt hi
fine. Even OMB issued its ec
January and completely missed
this downturn.

We're now into the
we' ve now had to do is to bri

Trademar k operations by that

| ooked at the

i ndi cators or

be a good year
"t be five

uld be in the

ng would be
onomi ¢c report in

the extent of

year -- what
ng down
$45 million to

make sure that we don't exceed our funding

l evel . Each year the appropr

changes somewhat . Some years

iation | anguage

they've said

you can't spend more than you collect and

that has to be in an offset.

doing here with Trademarks is
down their spending. Their f
and we'll talk a little about

to the next slide.

So what we're
we're bringing
ilings are down

t hat . Let's go
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Fiscal year 2002. Presi dent

submits a budget to the Hill. We're
continuing to watch Trademark filings.
Trademark filings are cyclical. They
typically fall in the latter part of the
year. Into the fall and December they're

down, they're down and they start to pick up
about February. March is usually the first
really good indication you get about trends
for TrademarKks. March was about the same
time when we had -- we had the |lock on the
numbers for the budget for the President's
budget before we actually had as the data
points that we wanted to have for Trademarks.
We go into the 2002 situation and
as you recall, the Admi nistration was
proposing a carry-over of about $282 million.
That assumed an income |evel of $1.346
billion and that assumed that we would have a
funding |l evel of about $1.139. How t his wil

pl ay out this year | think as a practica
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matter, Roger, what will happen is th
t hat we have reduced our fee income i
probably going to affect what they ul
give us.

RONALD MYRI CK: Let me make
under st and. You're still going to co
more than what you get --

CLARENCE CRAW-ORD: Yes.

RONALD MYRI CK: -- from the
appropriation?

CLARENCE CRAW-ORD: It is n
it is how much --

RONALD MYRI CK: You're just
t hat because you're going to collect
you will probably get |ess from the
appropriation.

CLARENCE CRAW-ORD: That's
possi bl e.

RONALD MYRI CK: But the
differential will still be positive.

will still collect more than you get?

e fact
S

ti mately

sure |

Il ect

ot that,

saying

| ess,

You
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CLARENCE CRAW-ORD: Yes, yes, yes.

And there's one other organization that plays

in this as well and I hesitate to mention i
the Congressional Budget Office. They are

the official scorekeepers on costs and

S

recei pts for the Federal Government. I f you

remember | ast year, |ast spring when the
guestions were raised about what was the
PTO's income, is it the $1.2 or is it the
$1.152 billion, the CBO makes its own

esti mates of costs and revenue for the

it

Federal Government. Those numbers -- Jerry,
you remember that. Those numbers are the
numbers that control. So | think that as a
practical matter, they'll|l probably -- if |
had to hazard a guess, Roger, | think that
will affect us. I think we'll get a | ower
spending | evel, but there's no --

ROGER MAY: That was my
under standing. | think we can -- from what

| ve heard in the |ast year, if we don't
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collect as much as we said we're going to
collect, it's going to hit us in the budget.

CLARENCE CRAW-ORD: Yes.

ROGER MAY: Regardl ess of whether
we collect -- (inaudible)

CLARENCE CRAW-ORD: Yes; that's
correct. Especially when you | ook at the
portion that is taken off the top.

PATRI CI A | NGRAHAM: l"m sorry, |
know I should understand this better. The
qguestion though is, does it hit us twice?
Because if you project a certain |level, does
a certain amount of the |level you project get
taken away in any case to go to the general
funding? And then if we don't collect what
we said we would, we've |lost short one more
time because we don't have the internal
operating expenditures. So is it a double
whammy or is it a simple front-end cut that
you have some ability to plan for?

CLARENCE CRAW-ORD: It's a
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front-end cut, but it also has a follow-o0on
affect. We have adjusted to the President's
mark of the $1,139 million. I f we get a
further reduction, that's going to affect
what we're going to be able to do in 2002.
And then obviously we're assumi ng that
Trademark filings will begin to pick up in
"02. We're assumi ng about the second or
third quarter we'll start to see TrademarKk
filings increase and we're expecting about a
10 percent increase.

The major portion of their filings,
of their major growth area has been in the
computer, computer services and the internet
rel ated, and that's been the piece that's
been hit the most by the economic sl owdown.
We're assumi ng by about January or so of next
year that that portion of the economy | ooking
at what the economi sts are recommendi ng are
saying will probably pick up

MARGARET BOULWARE: But we're still
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| ooki ng at about a $50 million shortfall in
what was estimated of the collections for the
current fiscal year, around $50 million
shortfall?

CLARENCE CRAW-ORD: Ri ght; about
four, five percent. That's right.

MARGARET BOULWARE: And then woul d
t hat shortfall, is that brought into account

with the carry-over for the next year?

Because if you had -- if your carry-over was
| ess, then there is a possibility you could

swap an | owe you for |less money for one that
was more money. I don't know if that factors

into a carry-over issue or not.

CLARENCE CRAWFORD: It does. What
we did was we worked with OMB to -- actually
the amount of carry-over that should of -- |if

we had continued at the same rate, the amount
of carry-over that should have gone into "'02
shoul d have been in the $360, $370 million

range, and we worked out an arrangement at
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OMB to reduce it by $282 million. To make it
actually $282 million and it pushes money
into '03.

The reality on the -- another

unknown force in fiscal year 2002, the
Congress made a conscious decision to

elim nate carry-over when they passed the
2001 cut. They made a conscious deci sion not
to have carry-over show and just drop it.

Not that we won't still be tracking the total
amount of money that's been diverted from
PTO, but | believe it was so problematic for
them | ast year in part, they decided not to
have carry-over and not to have advanced
appropriation.

The admi ni stration decided they
wanted to continue carry-over. There was no
-- 1 don't believe there's really any
consultation between the administration and
the Hill on this issue. We have talked to

the Hill. The Hill is not tipping their hat.
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We talked to them once or twice a week.

ROGER MAY: Does it really make any
difference if you do it?

CLARENCE CRAW-ORD: It doesn't.

ROGER MAY: Because from our
standpoint we're trying to staunch the flow
each year about what the Patent Office
coll ects. The carry-over is a joke because
it doesn't exist. They use it for other
programs.

CLARENCE CRAWFORD: It doesn't make
a practical difference. What it does do
havi ng carry-over and these other Kkinds of
things that you have to explain, it make the

process even more complicated than it

normally would be. It'"s hard for themto
understand us, it's hard for us to explain it
to you. Believe me, it's even harder for wus

to explain it to each other and to understand
it.

RONALD MYRI CK: Madam Chairman if |
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may, it may be the appropriate time for me to
make a comment in regard to a study that |I'm
aware of that's been conducted by an

organi zation using a very high quality | aw
firmthat was asked to | ook at the question
whet her or not such diversions, withhol dings
t hat have no prospects of ever being refunded
to the operating department is
constitutional.

And there are two chall enges that
we're aware of, that |'ve been made aware of
in regard to that Constitutional issue. One
is under the takings clause; the other is
under the direct tax clause of the
Constitution. Under the takings clause, the
fifth amendment says, "Nor shall private
property be taken for public use without just
compensation."”

The two relevant cases that 1'd

li ke to put in the record are Webb's Fabul ous

Phar maci es vs. Beckwith, 449 U.S. 155 (1980)
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and the United States vs. Sperry Corp., 493
U.S. 52 (1989).

And under the direct tax cl ause:

Article I, Section 9, Clause 4 of the
Constitution says, "No capitation or other
direct tax shall be laid unless in proportion
to the census."” Citing the cases of Hylton

vs. United States 3 U.S. 171 (1796), Pollock
vs. Farmers' Loan and Trust Company, 157 U. S.
429 (1895); and Eric M. Jensen, a schol ar at
a university | aw school has written a very
interesting article about direct taxes in 97
Col umbia Law Review number 2334 (1997).

I would just like to observe:
think there is a concern about the
constitutionality of permanently withhol ding
wi t hout prospect for ever refunding to the
agency, funds that are being paid by agency
users for the services of that agency, both
as a direct tax and as an unconstitutional

taking. Thank you.
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MARGARET BOULWARE: Thank you, Mr.

Myrick.

RONALD STERN: Can | just ask Ron
question? |Is there anyone who stands ready
to fund such a suit?

RONALD MYRI CK: | didn't mention
any |l awsuit. What | am saying is there's a
serious question being raised and that
question is being explored by other groups.
" m just aware of it and wanted to bring it
to the attention of this body so that it's i
the record and we can consider it when we
write our report at the end of the year.

MARGARET BOULWARE: Guys, | think
this is indicative of the serious nature of
the funding crisis that this comm ttee has
been reviewing since its inception, and I
appreciate Ron bringing it to our attention.
Thank you.

CLARENCE CRAW-ORD: Il think that

this administration is taking a slightly

n
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different perspective. They're | ooking more
from what we hear from OMB and from Commerce
and others that as they | ook at the fee
i ssue, they're going to be more inclined to
approach the fee issue from first a business
requi rement standpoint, what are the business
requi rements, what are the goals for the
busi ness requirement and what will it take to
close the gap. We'll see how that plays out.
We're getting a signal very clearly from OMB
We're getting it indirectly from Commerce so
Il think that's how this admi nistration wil
address the issue and we're hopeful that
we'll have a good outcome. Let me see if
there's anything else on here.

GERALD MOSSI NGHOFF: Bef ore we
| eave the -- somebody is still keeping track

of the historic amount we haven't received

even though they don't call it a carry-over
anymor e. That is not -- | don't think it's a
real number, it's not a real fiscal number,
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but it's a political number that over the

|l ast tax years more than $1 billion has been
diverted. That's a nice press conference
kind of number to have so | assume someone's
going to still answer that question?

CLARENCE CRAWF-ORD: Yes, sir; as it

gets closer. I think it's closer to what
about an eighth. "02 is where it stands now
in the $800 million range.

KATHERI NE WHI TE: I just wanted to
make a comment. It is my understanding that

Congressman Berman's staff wrote a bipartisan
| etter about PTO retaining funds. Have you
seen that letter?

CLARENCE CRAW-ORD: Yes; we have.
We've seen that letter. There have been a
number of members that have written. Il think
one of the most recent pieces of information
we picked up the other day was that the
republican high-tech conference Senate side

has i ndicated fee retention for PTO. I think
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they talk about adequate funding, | believe,
instead of full funding, but at | east they're
on record as well on this issue, so more

groups are comi ng forward.

Again, for 2002 there are two

adjustments there. They equate to about nine
percent or so. The first one is under PG-Pub
estimates on the income side. And the

small er increases is due primarily to a
slight increase in maintenance fee renewal
rates, the $3 million on the Patent side. On
the Trademark side it's just a continuation
of the effects of the econom c sl owdown on
the Trademar ks, and we have come with a
conservative estimate of about a 10 percent
increase for Trademarks that would take them
to the 360,000 l[evel for "02. Let's go to
the next slide.

Again, just parts of the income so
t hat you can see the different sources. Ne x t

slide. One of the things that we'll be
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interested in hearing from you will be what
are you seeing in the way of R&D. R&D
spending seems to not necessarily correlate,
but there seems to be some connection between
R&D spendi ng and patent applications. The
most recent we have on R&D spending only
takes us to the end of fiscal year 2000, and
it still continues to be up. So it will be
interesting over the next day or so if you
can help us with what you're seeing coming
into your firms and what your compani es are
doing to help us figure out filing levels,

but so far Patents is right on target. I n
fact, they're a little bit ahead of target in
2000.

NI CHOLAS GODI CI : Yeah; 1 was just
going to make the comment and Cl arence has
made it that we had projected about a 12
percent growth rate in patents this year. We
are actually ahead. It's 13 or 14 percent.

We've seen no corresponding drop-off in
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patent filings as we've seen on the trademarKk
side. The only indication that |'ve gotten
is some anecdotal information that just now,

just within the |ast couple of months some
people are telling us that their filing rate
-- you know, the rate of filing of
applications is starting to dip because
they're seeing some effect of the economy.

So | don't know whether we'll see that start
now and that we'll get some, you know,
decrease in anything included in the rate of
filings, but we're just starting to hear some
noi se that there may actually be some.

Roger's nodding his head so he may agree.

MARGARET BOULWARE: Yeah; | was
wondering if you'd Iike to get some ot her
input from fol ks around the table. | f

anybody's got any comments they can make from
their own experience.
VERNON NORVI EL: | don't think the

bi opharmaceuti cal and biotech industries have
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been affected

the economy.

t hat

And

much by the downturn of

| guess, but |I'm not su

re,

t hat bi otech and gene sequences and so forth

and those filing r

probably wil/|l

mont hs or

SO.

ates have persisted, an

escal ate even in the next f

MARGARET BOULWARE: Yeah; 1"

speak from Houston, the energy center of

country.

Now, we'

peopl e, however, |

re not the most I|i ked

have not seen a sl owdo

from Houston and we're, of course, in an

energy sector

economy primarily.

RONALD MYRI CK: Speaking from a

perspective of a r

see no present

think there will

elatively |l arge company

i ndi cati on.

ROGER MAY: My noddi ng was that

some sl owdowns. I
-- but expect ther
filings there, but
firm side is that

be some corporate areas,

"m no | onger -- (inaudi
e will be some sl owdown
my experience fromthe

there's no sl owdown at

d

ew

the

wn

,  we

bl e)
and
| aw

al |
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GERALD MOSSI NGHOFF: lt's the same.
We're Iimted only by the number of attorneys
we can put on filings.

CLARENCE CRAW-ORD: We'll go to the
next slide. Again, some more information.
What we're starting to see as | mentioned to
you before that the Trademark filings we're
tracking more or |less along the lines of the

NASDAQ. What we're starting to see now and

we're seeing in the March, April prel

April figures are that we're no |onger

mi nary

declining. It's now seemi ng to sort of

pl ateau and we're not sure how much of

i ncrease, or for the first time we're

an

starting to see March, April flattening out.

GERALD MOSSI| NGHOFF: A word

about

seasonally adjusted, | think I will talk to

you off-line about that. I don't know what

t hat means. You've got quarters down
there's data put down for the various

quarters of the fiscal years.

ther e,




10

11

12

13

14

15

16

17

18

19

20

21

84
CLARENCE CRAWF-ORD: When we talk

about seasonally adjusted, we're trying to

normalize the filing. In this case, filing
patterns over the 12-month period. Her e we
show it in quarters. So what you will see is
what we try to do is to |look at -- when you

| ook at trademark filings, you don't just

| ook at trademark filings this year, but

you're also sort of | ooking at what the trend
is for trademark filings over ti me.

So when we saw a reduction in the

fall of trademark filings, it was a little
steeper than normal, but for the past five,
ten years they've always gone down. What

didn't happen was in that February time
frame, there didn't seem to be any end to the
downward trend. It continued not quite as
steep in February, but it was still downward.
When we | ook at this and we're
doing it on a quarter, what you'll probably

see is that | think the NASDAQ hit the --
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when you do it on quarters, it sort of levels
-- NASDAQ did hit 5,000 I think |last year,

but it was only for a short period of time.
So when you | ook at this spike, you're not
going to see the NASDAQ up at the 5,000 | evel
because it's a quarterly average when you - -
t hat quarterly average so the norm brings it
down. Ot herwise, if we did it monthly, you'd
probably see a spike that would actually
touch the 5,000.

So it's an attempt in short to be
able to |look at filing rates in our case,
filing rates and income and trying to
determi ne from sort of basic patterns of
filing, what do we have? How are we doing?
How does it | ook compared to | ast year and
the prior years? |If we could guess the
movement of the stock market, | would imagine
that there would be one or two of us probably
not here for subsequent meetings. But that's

part of the problem of trying to esti mate
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filings and the filings that are affected by
things that happen in the economy.

But overall this year is going to
be -- this year '01 and "'02 from an
estimating standpoint are going to be by our
standards a disaster typically within four
percentage points of error. "02 already
| ooks like it's at | east nine percent and "'01
could be in that same by the time it's al
said and done. But we've been pretty good.
It's just the problems with projecting this
as many of, you know, the econom c models and
the regression models are very good as | ong
as the future |l ooks |Iike the past. When the
future starts to |look different than the
past, those models become a heck of a | ot
|l ess reliable.

On the next, if we go to the next
slide. What you will see here is again in
terms of workload as Nick and Esther pointed

out, you see a steady growth in patent
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wor kl oad through '02. The one spike you'l

see there is the Trademark when it went

up

and came back down on the Trademark side.

Let's go to the next slide. I think

th

e

thing to talk about, a number of things have

happened. I know this is the P-PAC so

don't want to say much about Trademark,

number of things that have happened

on

but a

the

Trademark side that are worthy of mention,

this is a pendency chart to first action.

At the end of fiscal year

200

0, we

hired an additional 50 trademark exami ning

attorneys. The filing rates start to fal

and are falling. Trademark introduces a new

productivity programto increase the

productivity of their exami ners. We just
compl eted -- we have preliminary results from
t hat . They just signed the agreement in
December, | believe, and they've had about a
quarter of actual work experience, but it
seems to be having a positive effect in terms
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of increased productivity. We're working
with themto try to sort through all of these
t hings.

The other phenomena that's in the
trademark area is that they also had the Work
At Home program and they're seeing an
increase in productivity. Not productivity
with respect to the amount of production per
hour, but productivity with respect to the
amount of direct time, time that people
actually spend exami ning versus spending on
ot her ti me. So they're seeing an increase.
So all of these things are converging.

They're further along with the

technol ogy investments. They're a small er
organi zation. We're watching them and
wor king with them very cl osely. The patent

organi zation is working with them very
closely, but what they are showing is they
ended Fiscal Year 2000 with about a 5.7%

first action pendency, 5.7% per month. They




10

11

12

13

14

15

16

17

18

19

20

21

89

think they'll probably be at about 4.8% to
first action by the end of the fiscal year.
Again, assuming that the filing rates stay at
about this level, they don't spike, they
don't go through the floor and that in Fisca
Year 2000 with a 10 percent increase that
we're projecting now, they believe that
they' Il be close to perhaps a four-month
pendency to first action. So a number of

things have come together to help them in

this picture. Let's go to the next slide.
RONALD MYRI CK: If you could go

back to that for a moment. The Patent side

was very interesting despite the amount. And

one of the things that's been interesting is
| ve been getting e-mails from various
sources, people telling horror stories about
being notified that their patent applications
will not get exami ned, first office action,
until some exorbitant amount of time beyond

the kind of numbers we're seeing up there.
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So I think there is a growing body of
fol klore that's developing in the user
community of the PTO that says that pendency

i's going through the roof in certain areas.

Particularly |I'"m sure it's going on --
(i naudi bl e) . | think that gets masked and
massive numbers don't -- (inaudible). It

| ooks bad, but in certainly these classes
it's horrendous, and | think that's something
t hat perhaps you should break down to show
that slope in those classes as much as Esther
did a while ago to see what really is going
on for much of American industry.

CLARENCE CRAW-ORD: Agreed.

NI CHOLAS GODI CI : We can do that.
I mean, Esther showed the numbers with
respect to the percent over 14 mont hs, but
this is another measure and this is the
average time it took for applications that we
acted on, and you're right, Ron. Despite 14

mont hs where we are today to 16 or 17 in '02
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reflects the assumptions that Clarence put on
the table which were 12 percent growth rate
in '"02 and only holding our exami ners at a
constant so that by the end of "02 we're

| ooki ng at that jump. That's only average.
And remember before we were doing very well
in the chemi cal and mechanical areas in terms
of this, but we're well below that, but
certainly way above that.

GERALD MOSSI NGHOFF: And in some
ways those are the most critical ones because
the life cycle of inventions are |l ess in
those areas than they are say in biotech and
phar maceuticals where |life cycles are
relatively long.

RONALD MYRI CK: I couldn't agree
with you more.

GERALD MOSSI NGHOFF: Particul arly
the ones you're talking about where there's
real problems, the problem s really serious.

RONALD MYRI CK: Ri ght . And the
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fact is that in some of the areas where we
have short pendency, there's really no great
harm in having a little |longer pendency. But
as Jerry is alluding to in the electronics
busi ness, the pendency is that people are
hearing about from their exami ners, giving
them notices saying we're not going to take
your case until -- you know, till a long
ti me. Excuse the colloquial expression.

GERALD MOSSI| NGHOFF: Less frozen.

RONALD MYRI CK: Those are the very
technol ogi es that need the turnaround are
getting exactly the opposite.

VERNON NORVI EL: Just a bit of a
speech here. When | | ook at what Cl arence
has presented here and | hear about these

pendencies in 2006, compared to the kind of

numbers that we've heard, and | hear what
Est her has said, | would sort of glean the
following from all that. It looks Ilike, if

things don't change dramatically, that we'l
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be | ooking at two or three years to get a
first action by 2006. And as you point out,
for the high-tech and biotech companies, and
I would segregate biotech from

bi ophar maceutical, that would probably mean
three to five years. Add a year or two onto
prosecution and you're talking about five to
seven years to get a patent. That's sort of
frightening |I would say.

For a new company going in to get a
venture capital firmto fund them, telling
them they won't have a patent for seven
years, is virtually unacceptable. It means
the patent is not really terribly meaningful.
Combi ning that with the fact that | stil
believe that high-tech and biotech companies
pl ay an i mportant part in the economy and the
expansion of our economy and our
competitiveness in the world, |I conclude from
that that really something significant has to

be done.
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Clarence | think made a really
i mportant point is that all models assume
that the past dictates what happens in the
future. And, | would assert from all that,
that we can't |let the past continue. Some
significant things have to change, and |
woul d say much more dramatic, certainly in
addition to, budget changes from the
Congress. Things |like going to a request for
exami nati on process for cases that are never
really going to matter so they don't bog down
the system. Where we say |l arge entities have
to file electronically to get the paper out
of the system and move through more
efficiently. Things |like these 10,000 or
100, 000 page patent applications costing more
than a patent application that is 10 pages.
The current price scheme just doesn't make
good sense and it's bogging the system down
dramatically.

I think we've also got to somehow
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find a way to engage external business and

the software businesses to help get the

government and the Patent Office more into

the E-business world and increase

efficiencies there. So | would assert that

from what Jerry says, at |east fromthe

hi gh-tech and biotech point of view that we

really just can't complete the task in any

ot her

way . Ot herwi se, we're going to find

ourselves in a very dangerous situation.

ANDY GI BBS: I have a quick

guestion, Clarence. Is there a difference i

the attrition rate in the examiners in the

Patent and Trademark side? And if so, what

woul d

t hat .
side
t hat

just

the attrition be?
CLARENCE CRAW-ORD: Let me get
There is a difference. The Trademar k
is | ower. I can get that and 1"l have
for you tomorrow. Il just don't -- it
escapes me.

ANDY Gl BBS: When we see these

n
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di verging paths here if we have the
significant hiring attrition rate -- filing
and decline in Trademark with a low attrition
rate, clearly suggests that these trends are
bei ng somewhat predictable.

CLARENCE CRAW-ORD: What we've seen
-- and 1'll get the data. We have it, it
just escapes me right now. What Trademar ks
has seen, for example, with their Wrk at
Home program, they've got -- they will soon
have 100 exami ners working at home, and I
don't believe we've | ost anyone from the work
at home program. Ni ck?

NI CHOLAS GODI CI : Andy makes a good
point with respect to attritions and its
i mpact on pendency. And part of the
informati on that we put together and sent to
OPM just this week and Esther has been
wor king on it is pretty dramatic. I f we can
bring the attrition rate down and model that

out for several years, a big benefit you get
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i's you grow the experienced staff. And the
bottom |ine there is that if we can -- you
know, if we're just treading water with

respect to, you know, the same experienced
staff, you know, roughly 1,100 or 1,200 what
we call primary exami ners and they're | eaving
as quickly as we can get them up through the
ranks, then we really are treading water. | f
we can bring down the attrition rate through
the package we put through OPM, we show that
by year 2007 that we could have 2,000 primary
exami ners. And correct me if I'"m wrong,
Est her, but the number of work units bal ance
di sposals goes up by --
ESTHER KEPPLI NGER: Half a million.
ANDY GI BBS: $500 would be used
mor e.
ROGER MAY: That was by what year?
ANDY GI BBS: "07. So a big part of
a plan to attack pendency and bring pendency

down is to communicate with OPM, is to bring
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our attrition rate down, keep people on board
because they really help us and become very
productive after about five years when
they're primary exami ners.

CLARENCE CRAW-ORD: Next slide.
This is just again, just a |look at grants and
regi strations. For 2002 you're | ooking at
Patents with 166,500 and Trademar ks at
147,600. Not hi ng more than just again
anot her way to | ook at workload and
production.

RONALD MYRI CK: Well, this is a
very significant slide. The projections that
you' ve been discussing with us show patent
filings increasing at 12 to 14 percent.

CLARENCE CRAW-ORD: Yes.

RONALD MYRI CK: But there you have
for 2002 flat output.

CLARENCE CRAW-ORD: That's correct.

RONALD MYRI CK: So either your

rejection rate is going up substantially or
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there's a tremendous backlog build in which

again | think is a -- a very clear indicator
of a growing problem. My question is, what
is the basis for -- what determines the fl at

out put? What is the reason why it's
absolutely flat from 2000 to 2002? |Is that
the forced attrition only hiring? In other
wor ds, because you can only hire for
attrition, are you forced then to have a
maxi mum out put from the system, even though
the input changes?

ESTHER KEPPLI NGER: Yes; it's
dependent on the staff involvement.

MARGARET BOULWARE: One of the
things that 1'd like to -- Ron's probably
seen it, but just point out that the Patent
Of fice has done, not only the pendency
esti mates projected through fiscal year 2006
under current modeling, but also the pending
applications, you know, the numbers and the

di sposals, et cetera, et cetera, and it
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really is dramatic as we're all com ng to
understand and it's a very -- the numbers get
pretty big, pretty fast.

RONALD MYRI CK: Yes. So we can
expect that on attrition hiring only, the
number is going to stay roughly flat out

beyond 2002 in terms of issuances and grants

i mpact; is that a reasonable assumption?
NI CHOLAS GODI CI : Yeah; that's
reasonabl e. And what you see then is the

growth in the backlog or the inventory on
unexami ned application and correspondi ng
growth in pendency to first action.

CLARENCE CRAW-ORD: Yes. Move to
the next. Just to give you a snapshot of the

funding | evel comparing the '02 President's

budget to the current level, and just to
again to rem nd you of that $100 million
increase, approximately $60, $65 million of
that is salary related. It is either pay or

speci al pay package or the annual pay
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adjustments that we make or the TrademarKk
bonus program.

GERALD MOSSI NGHOFF: Wel I,
Cl arence, to respond to Ron's question, the
Commi ssioner for Patents goes up about --
al most 80 percent of the increase goes in the
Commi ssioner for Patents as | read that.

CLARENCE CRAWFORD: Yes; it also
has | believe we would show - -

GERALD MOSSI NGHOFF: So you're not
-- in other areas you're not a wash with
money.

RONALD STERN: You mi sunderstood,
Jerry. What | was talking about was the

di fference between 2001 and 2000. These are

for the next year. In other words, this is
the -- the 2001 currently avail able funds is
20 percent higher overall than we had in

fiscal year 2000.
CLARENCE CRAWFORD: 11 have to go

| ook at that. | don't think it's that. We




10

11

12

13

14

15

16

17

18

19

20

21

102

can talk about that tomorrow. Il just didn't
bring it today.

GERALD MOSSI NGHOFF: | should say
that this shows a healthy increase from 552
to 631, healthy increase for the Patent side
of the operation.

CLARENCE CRAW-ORD: Yes. One of
the problems that we have is with the
technol ogy we've been trying to convince
people of is that just because they choose
not to give us money for technol ogy, we stil
have to handl e paper. And what you see then
are the contracts that go along with handling
paper . Whet her it's moving the files or

providing storage for those files, we stil

have to pay for that. So part of that
increase will be some of the contracts that
are related to just handling paper. It's a

hard thing for people to understand at first
bl ush. The paper doesn't go away. The money

-- they can take the money, but we still have




10

11

12

13

14

15

16

17

18

19

20

21

103

to do something with the paper.

GERALD MOSSI| NGHOFF: Just so I'm

not mi sunderstood, | don't think the increase
is anywhere near what it has to be. But in
terms of where you allocated the $100 million
you got | ooks |like almost $80 million of that
went into the Patent -- Commi ssioner of
Patents operation, still not enough to handl e

the alarm ng growth in pendency.

CLARENCE CRAW-ORD: Absol utely,
absolutely. Let's go to the next slide.
This one is just to give you the snapshot of
approxi mately the FTEs, nothing more than
just to give you rough orders of magnitude as
you | ook at the organization, you | ook at the
different elements within the organization.

GERALD MOSSI NGHOFF: But you are
not under an FTE ceiling?

CLARENCE CRAW-ORD: We' re not under
an FTE ceiling, but as a practical matter

there are a | ot of ways you can control that.
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Just say don't hire or you just don't get the

money. There are a | ot of ways to manage
that role and still be free from
government -wi de FTE ceiling. Okay, next.

The |l ast slide we just wanted to give you
sort of a sense when you | ook at the Chief
I nformation Officer's budget, roughly how the
money is allocated. And as | mentioned, we
are planning to within the base make some
adjustments to continue some E-Government
initiatives, but this budget also has been
relatively flat over the years as well.
You'll see that the productivity,
things that we get out of technology have
grown consi derably. The number of
transactions, yet the budget is flat. When
you compare us to other companies that are
more or less in the intellectual business,
our I T spending is probably I ow and we've
been | ow for years. It's a very easy target.

It's one of the easy targets that just
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somehow doesn't seem to get funded as you

wor k your way through the process, yet the

paper continues to come in. Goodness, |'ve
taken more time -- Madam Chair, | apologize
for taking more than my allotted ti me. [ ' m

happy to answer any questions.

ANDY GI BBS: Just on dissemination,
is that primarily the pre-grant --

CLARENCE CRAW-ORD: No; that's --
Ron, can you help me on that?

RON HACK: Yeah; that's the selling
of certified documents. It's the cost of
putting things on the web site and it's the
selling of products |ike CD-ROM to both

busi nesses and private individuals.

ANDY GI BBS: Product -- (inaudible)
RON HACK: Mostly -- (inaudible)
MARGARET BOULWARE: | think this

di scussion has been a good run up for the
meeting tomorrow so that hopefully our

meeting tomorrow will really hit the ground
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running. If there are any other questions
for Clarence -- we'll be meeting with him
probably all day tomorrow so maybe we can
move on. We've got some other important
items. First of all, I"d |like to pubically
t hank Clarence for his patience in explaining
the intricacies of the budget process one
more time and for bringing it to a better
understanding so we can better act in our
roles as advisors to the Patent and TrademarKk
Office.

Ri ght now if there are anything
el se that Nick and Clarence want to add to
the discussion, and | think we did have a
very good discussion on this. l"d like to
take our break right now and then come back
to the E-Government. We'll be taking a break
a little bit sooner, but | think that makes
more sense |logically right now, and
everybody's nodding their head so I think we

have agreement on that and we will come back
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in 10 m nutes and so |I've got that about 5
after 3, thereabouts.

(Brief break.)

MARGARET BOULWARE: Okay. I'd like
to ask everybody to come back into the room
because it's air-conditioned now. lt's much
better. For any of the Public Advisory
Committee members who did not get their
materials via e-mail -- Bo, raise your hand.
Bo has the confidential materials for your
revi ew. And | think she's distributed it to
just about everyone, but if anybody needs
some materials, please contact Bo.

The other request that we've had
from our stenographer is for everyone to keep
their voices up and hopefully we've got
m crophones that are working properly so we
can have the appropriate transcription of
these discussions that are very, very
i mportant. And one of our i mportant

initiatives that the comm ttee has been
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| ooking at since its inception is the
E- Government initiatives that are going on in
the Patent Office. And we have a
subcommi ttee that is working with PTO
personnel on a number of the initiatives, and
l"d like to turn the program over to Ron
Myrick who is coordinating the subcommittee
group from the Patent Advisory. Ron?

RONALD MYRI CK: Thank you very
much, Madam Chair man. First, our
E- Government subcommi ttee has had two
different meetings with representatives of
the Office to bring us up to speed on more of
the E-Government issues inside the office,
and I want to commend the Office on their
cooperation and appreciate their answering
our questions and so forth.

I would also say that for the
record, both of these meetings were conducted
with -- including confidential information

and were thus executive session meetings. At
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the beginning of each meeting we established
t hat what we were going to talk about did
include confidential information, that it
woul d be appropriate that we conduct the
meetings in executive session so that's how
we did it.

There was a good deal of materi al
t hat was provided to us by the Office, and
what |1've asked Fred to do and he'll be
speaking for us fromthe Office's perspective
today is to summarize for us all of the
informati on that was presented to us in our
two meetings that is open to public
di scl osure. Now, there will be other
mat eri als which we perhaps will talk about

tomorrow which were not open to public

di sclosure, but Fred will summarize for us
all the materials that were open to public
di scl osure, and I think you're going find

some good news in some of the things he's

going to tell wus.
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So with that we'll have some
di scussion after Fred's report, but | think
we should realize too, |I'"m sure Madam
Chairman would |like us to be as brief as we
can in view of the hour and the grilling we
gave Cl arence. So perhaps we should try to

make our reports as succinct as possible.
And | think Fred, however, | don't want you
to give up on some of the good news you've
got tell wus about. Thank you.

FREDERI CK SCHMI DT: Absol utely.
Thanks very much, Ron. Let's go to the first
slide right off the bat. One of the things
we did in our first meeting was to just go
over the history of IT development. Il won't
bel abor these slides, but the thing |I wanted
to point out is that one of the things that
the PTO has seen as a long felt need is the
need for the development of an electronic
patent application. See back in 1987 our

DI OS, our data input-output system was
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already in the thoughts of the planners of
automati on devel opment for the Patent and
Trademark Office. Next slide, please.

1990 we took another | ook at the
el ectronic patent application as surfaced in
the PAM system, Patent Application Management
System. If you | ook at these milestones you
can see that PAM ran into some difficulties.
And moving on to the third slide, basically
PAM devel opment was stopped in '94 and ' 95.
We had a GSA i mposed time-out and then we got
back on track in 1997. And since that time
we've had consi derable success building
components of an electronic patent
application, and 1"l talk more about that
and al so about our near term plans right now
to move ahead on that front. Next slide.

Now, this is a very important slide
to focus on. This builds right on what
Cl arence was tal king about. This goes to the

heart of the funding for automation
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devel opment in the Patent and Trademark
Office. And I'd |ike you to focus on, this
is the patent business portion of the OCIO
budget . This shows the total budget allotted
for the patent business area. And i f you

| ook at the middle column, those are the
dol Il ars that are needed to keep the trains
running, maintenance and operations.

And you can see as we've become
more and more automated, the cost to keep the
trains running, all the electronic tools that
we offer has gone steadily up. Now, the hard
part of the story is the devel opment col umn.
As our need has done nothing but increase as
you've heard Clarence and Esther talk about
the tremendous building of the paper backl og,
the actual development dollars avail able to
the patent business for I T devel opment has
actually gone down over the years. It is an
i mportant thing to keep in m nd as we see

budgets going up, we see that the actua
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devel opment dollars for critical E-Government

initiatives has gone down. Next slide.
RONALD STERN: Fred, what does that

actually cover? Does that cover the PTO

network or is that in corporate

infrastructure the $85 million we saw in the
ot her slide? | mean, this is on top of that
$85 million?

FREDERI CK SCHMI DT: Yes;
infrastructure's on top. We also | ooked at a
number of modeling scenarios sort of covering
the tracks that Esther talked about this
mor ni ng. Basically we presented the case
t hat wor kl oad's growi ng. They were | ooking
at a 12 to 13 percent growth this year and
we're modeling 10 percent growth after that.
That our backlogs are continuing to grow,
that hiring freezes and budget cuts have
really hurt us with respect to pendency and
the buildup of inventory. And really the way

we feel we need to address this is through a
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combi nati on of process changes, system
changes, E-Government initiatives and
organi zational structure changes. We ne
whol e variety of ways to deal with this

backl og and pendency issue. Next slide.

ed a

An i mportant point to make as we

| ook at I T devel opment throughout the pa
busi ness is that, you know, throughput i
function of exami ning hours per applicat
I T development is not |ike ratcheting up
speed on an assembly |ine of Model Ts.
know, you're not automatically going to
an increase in output just because you e
an automated system. So that's an i mpor
thing to note. I n our current business
structure, throughput is clearly a funct
of exami ning hours, perhaps application.
There are significant benefits to IT
devel opments, and it clearly is going to
i mprove our efficiency, customer service

file integrity, process quality will al

tent
s a
ion.
the
You
get
mpl oy

tant

i on
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benefit, raw output, and there are many ot her
factors involved in that besides simple
empl oyment of I T systems. Next slide.

So faced with a budget situation
t hat Cl arence has described so clearly, the
Pat ent Business has really chosen to focus
our devel opment efforts in three primary
areas. The first is to maintain our current
operational levels for all our existing IT

systems, and IT is essential to the way we do

busi ness now. We've got to keep those
systems up and running. We can't afford down
time in those systems. Second and which

we're going to talk about primarily this
morning -- | guess this is this afternoon,
isn't it? 1s to deliver by FY "06 an
el ectronic patent application system.

Again, this is something that we've
been tal king about, planning for since the
80s. We'll talk about our current round of

pl ans and how we think we can make this
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happen in the near term The ot her
initiative that we're really going to focus

on is to develop systems to deal with our

mega applications. These huge files that are
com ng into the office now. Whet her they be
sequenced |listings, computer programs or
applications with | arge tables, whatever. We

have to have a mechanism to deal with this
huge amount of paper and data that's rolling
into the office. So those are the patent
busi ness I T E-Government goals that we're
going to be focusing on. Next slide.

Let's take more | ook in detail at

our electronic patent application system.

Two key components of this. The first is our
electronic filing system. El ectronic filing

has been around since October 2000. That's a
system that's up and running. That's a

system that's going to have to undergo much
enhancement to meet the needs of our

customers, and we'll talk more about that and
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what's upcoming in the near term. Let's talk
more in detail about TEAM, our Tools for
El ectronic Application Management .

The TEAM system basically has a
very broad and encompassing goal . It's to
provide a complete processing, electronic
processing of patent applications throughout

the prosecution in the Corps from the receipt

in the door throughout all prosecution in the
Tech Centers. Now, we've set up two key

m | estones in the TEAM project. By Fisca
Year '04 we want to deploy to all exami ners,
all employees in the Tech Centers the i mages
of compl ete patent applications. By compl et e

I mean not only the application is filed, but
all bio one papers, all amendments that would
come in, and all communications, all office
actions from the office going out to our
customers. So that's our FY '04 milestone
for TEAM.

By FY '06 we want the full TEAM
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system to be deployed to the Technol ogy
Centers. This would involve manipul ation of
text, automated formalities review, automated
version control where you'd be able to go
back and electronically | ook at each stage of
the application throughout prosecution and be
able to flip from diversion as filed, go back
to the first office action, the first
amendment throughout the entire chain of
prosecution. So that's the full TEAM
depl oyment goal for FY 'O06. Next slide.

We see real benefits with patent
busi ness for our FY '04 milestone. We're
calling this deployment our AIM system. Al M

is an acronym for Application |Image

Management System. That's the name we have
for it right now. The idea is to capture the
full image for all our employees. Wth the

paper backlog that you've seen and heard
descri bed this afternoon, we feel there's

real benefits to reduce the logistic and
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storage costs of maintaining this |arge
number of unexami ned paper applications.

This would reduce the lost files that we have

right now, it would give i mproved access to
files for all our employees when they could
call on-line all the applications as they
came into the office. This would support
Wor k at Home efforts. For exami ners at home
they could on-line get access to patent

applications, and it would clearly ease the
| ogi stics for us as the PTO plans to move to
a new facility where we're going to have
operations in two sites, where we are now in
Crystal City and the Carlyle. Rat her than
carting paper back and forth, it would be
nice to have those applications
el ectronically. So we see real business
benefits for this systemin fiscal year '04.
Next slide, please.

FY '"06, the full TEAM system is

basically a builds on AIM the I mage
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Management System, and an acronym that Jerry
Mossi nghoff |I'm sure is famliar with, the
old EFW, electronic file wrapper, something
we tal ked about early in the 80s. The EFW
really has all those document management
features | talked about where you can contr ol
and mani pul ate the text to do automatic
formalities checking of the text of the
application.

Full TEAM we anticipate would
really help us in the contracting costs that
we have with paper mani pul ati on. It woul d
give us much better work flow tracking down
to a finer granularity than we have in our
current PALM system, and again, the automated
processing and i mproved quality steps I|'ve
already tal ked about. So those are the real
busi ness benefits that we see in our ful
TEAM system for fiscal '06. Next slide.

Let's go back to EFS. EFS is up

and running. We've had about 600
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applications filed in the electronic filing
system since its deployment end of October.
And | do want to mention that we are having a
focus session for all EFS users on May 23rd
here in the USPTO where we hope to gather a

| ot of comments from the users and
suggestions, but we have already in the works

pl anned a maj or enhancement to the EFS system

this September. You can see that the number

one enhancement we're rolling out is this EFS

server version, and what do | mean by that?
Basically this means that you'll be

able to have different people access the

el ectronically authored application that can
be stored on a server at a law firm So for
exampl e, you can have a paral egal author an
application, store it on a server and then at
his or her |eisure the patent attorney can
draw that down and review it and do whatever
wor k they want on it. This is something that

we've heard quite a bit of customer demand
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for and this is going to be in our September

rel ease.

The second bullet is something that
we hope will be a hook to get more people to
use EFS because it will be really the first

of our follow-on papers that people can use
this electronic filing system for to submit
to the PTO. | DS submi ssions will be able to
be submtted to the PTO and assignment
information. And significantly they'll be
able to submit I DSs or assignment data for
any application, not necessarily just an EFS
filed application, but any application in the
PTO. We al so are going to address upwards of
50 i mprovements that we've heard from our
customers to date and that we've been aware
of in our own testing internally. So we
except the September release to be a
significant i mprovement in addressing our
customers' needs and concerns.

RONALD MYRI CK: This is one area
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where | think we would |like to comment.
We're very pleased that the Office has

|l i stened so intently to the user base. As
you recall we had a discussion about EFS - -
(i naudi bl e) and EFS at a previous meeting of
this group, this subcomm ttee and we were
presented with the fact that the office has
heard us and has heard also the user
community that's using EFS and is moving in

September to address at | east 50 of the

outstanding issues. And Fred is smiling
because there's a story behind that. Fred,
are you at liberty to say how many requests

or how many specific areas for i mprovement
have been received?

FREDERI CK SCHMI DT: Actually, we've
targeted over 100 quite frankly and we feel
very confident that we'll make at | east 50 of
t hem. Our goal is quite frankly to get al
100 out there.

RONALD MYRI CK: That's what |
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wanted you to say. I wasn't going to force
you to say it, but that's the story. But the
point is this Office has |listened to us in
this area, and |I think it's so fundamental to
everything the Office wants to do in the
future. This is very i mportant for everyone.
By the way, other members of the committee
will have a chance to discuss these issues
when Fred finishes, and each of our members
of the comm ttee has some thoughts and vi ews
and further suggestions. We're by no means
through as a subcommittee in working these
i ssues, but | think we've made serious
progress.

FREDERI CK SCHMI DT: Great, thanks.
We al so are planning another major release of
EFS in September 2002. The reason why we're
waiting a year is because this is going to be
basically a rewrite of EFS so that you can
accommodate both national and international

filings with our electronic filing system.
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Again, this is one of the major things that
our customers have told us they want. And as
"1l describe more in a few mi nutes, we've
made significant progress with our trilatera
partners to come to this agreement. So
again, there will be a major new release in
September '02.

Also with that new release we wil
begin to tie together the pieces of our
existing automated infrastructure by feeding
EFS data into our PALM system. Our PALM
system, of course, tracks the status and
| ocati on of our applications, and we will be
feeding directly from EFS the BIB data that
creates our filing receipts into PALM
Again, should give us much better quality in
our filing receipts which is again a
| ong-standing concern of our customers. Ne x t
slide, please.

Then after that new release in

September 2002, throughout fiscal year '03
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we' ve got

a number of enhancements and we're

going to move to address the other major

concern we've heard our customer talk about

and that's

total electronic communicati on

back and forth between the PTO and our
customers. We will be able to support
incom ng and outgoing follow-on papers. What

do | mean

by that? Basically amendment s,

papers coming in for the application and

of fice act

So that's

ions going back to our customers.

the plan for the near term EFS

enhancement s. Next slide.

on our har

standard f

" m going to elaborate a little bit
moni zation efforts to get just one

iling for U.S. national and

international filings. Now, this really was

first broached in our April trilateral

wor ki ng gr

oup meeting. Al'l the tril ateral

of fices saw the need to move in this

direction.

a meeting

We just had some PTO fol ks attend

over in Geneva April 23 through 27.
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Had great success working with our trilateral
partners and we agreed on common document
standards and filing protocols. Then the

ot her bullets really talk about W PO taking
this information and publishing it to member
st ates. Next slide, please.

This summer we're going to continue
our work, and then if you | ook at the middle
slide on this page you see that by December
of this year we expect W PO to publish this
information. And again, this is going to be
what we're using for that redesign of EFS
t hroughout this upcomi ng fiscal year. So
again, a |ot of work behind the scenes on
maki ng that happen.

RONALD MYRI CK: On that point too
l'd like to mention that this is another area
where the comm ttee focused in a previous
meeting and the office has heard us and gone
back and done what appears to be very

promising in comng up with a common approach
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to three major bases of filing, EPO, W PO,
PCT and -- (inaudible)

GERALD MOSSI| NGHOFF: Fred, could

you run down very quickly the status -- JPO
is way ahead of us in electronic filing from
what | hear. Where are we, EPO, JPO and
USPTO?

FREDERI CK SCHMI DT: JPO has had

electronic filing for some time, but their
system is much different. It's not filing
over the internet, it's filing via dedicated
lines in Japan. Japan significantly does

agree with the approach that the USPTO and
EPO is taking as far as internet filing and
has made a commitment to move to that in the
future. So they will be converging on our
approach.

However, as you can i magine, the
JPO has a considerable investment in their
current infrastructure as well as politica

realities that they have to deal with with
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respect to ch
know, they're
t hat does not
filing. They
they' ve agree

they're going

anging their system. So you
ahead, but they're a system
accommodate internet worl dwide
see they have to move that way,
d to move that way. I think

to probably keep an eye on

either the USPTO and the EPO in that regard.

GERALD MOSSI| NGHOFF: How about EPO,

where are they? They were al ways somewhat

di sdai nful of

this idea.

FREDERI CK SCHMI DT: No; EPO and

USPTO | i ke |

both heard fr
want to have
the European
Of fice and W
message, and

your common C

say, after this April meeting we
om our customers that they don't
to file separately to, you know,
Patent Office, the U.S. Patent
PO. So we've heard the common
that's a good motivator when

ustomer base says, we want you

to get together and talk. Well, we're doing

it. We're getting together to talk and our

systems will

be able to converse with each
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ot her . So great, great progress. We're
very, very pleased with this.

RONALD MYRI CK: | can say that
there have been a number of agencies in
Europe who have been working the issue.

FREDERI CK SCHMI DT: Thanks. Ne x t
slide. Now, it's important to note that as
PTO moves ahead in devel oping our electronic
filing system, we are also reaching out to
public business concerns to build their own
software so that they can offer a product to
any customer who wants it to file
applications electronically in the USPTO.
This effort is called our Request for
Agreement .

Back in October we opened this up
and we've been inviting folks to join in a
partnership with us to develop electronic
filing software. Of course it must integrate
with our internal systems. It has to have

the tagging, the extensible markup | anguage
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tagging that we require, as well as our
security, our public infrastructure, PK
security has to meet those requirements.
However, they can put all sorts of
new and different features that particul ar
customer base may want, and so we are going
to be moving ahead. We've had a | ot of
i nterest. We' ve had over 40 different
customers express interest in this type of
partnership in developing their own
electronic filing software. So again, this
is very good news for us that there does seem
to be a public interest in developing other
modes of submitting patent applications to
the USPTO el ectronically. So we'll be moving
ahead and keeping you posted on this progress
as the RFA process continues. Next slide.
Let's go back to TEAM because TEAM
is a major, major system. As | said, it's
got two key components. The application

i mge manager providing the i mages of the
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file wrapper. Basically this would provide
our employees the ability to view document s,
to navigate, flip through pages of the
document and locally print in their offices
components of the patent application. Ne x t
slide.

The other major piece is the EFW
This provides not only the i mages, but the

text and the textual manipulation with the

same features. You navi gate text searching
within a document and | ocal printing. Ne x t
slide. This slide is up here not to dazzle

everyone with the al phabet soup of automated
system acronyms, but merely to show you the
vast number of systems that need to be
devel oped in order to have TEAM come to
fruition.

We tried to make it a building
bl ock approach showing you that there's an
AlM system for i mages and EFW for the text.

Behi nd both AIM and EFW each one of these
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systems will

and work over

require automati on,

the com ng years.

devel opment

So there's a

| ot of work to be done in this regard, and I
woul d refer you to the SITP for further
el aborati on. " m not going to go through

these systems now, but that's where the
details are. Yes?
PATRI CI A | NGRAHAM: These assume

addi ti onal

FREDERI CK SCHMI DT:

TEAM, right,

yes; we're going

devel opment, yes, we ar

is a good graphic
we' re

what really

the USPTO for our elect
application processing.

flow from the applicant

across the top, that's
application. And our
assumption right now is

acquisition?

we're going

to sort of

pl anni ng

Yes; to develop

to have to have --

to have to have substanti al

e. Next slide. Thi s

put together

to accommodate in
roni c patent

the

If you | ook at

in the upper | eft

the flow of a paper

operating business

that we are going to
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continue to have to accommodate paper filings
for the foreseeable future.

When paper applications come in,
they will go through our scanning system, our
PACR system that scans and provides optica

character recognition of that to get the text

for mani pul ati on. That system is up and
running now. It will have to be, of course,
further enhanced as we move ahead. So we
have that |ine for paper processing. For the

applicants that choose to use the electronic
filing system, it gives us the application
information in a much more usable form We
can do a |l ot more electronic automated
mani pul ati on of that data that will feed
through formalities review and then both be
ultimately to our TEAM system where all our
empl oyees have access to this electronic text
and image file that they can do a | ot of
mani pul ation with.

Underlying these systems of course
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is PALM which gives our work flow tracking
and PAIR is shown. You al so want to provide
customer access, increasing |levels of
customer access to information about the
wher eabouts of their patent application in
the USPTO. This sort of graphically ties
together the paper flow processing and the
electronic filing processing issue. So that
in a nutshell is some of the things we've
been tal king about in our E-Government
meetings with the subcommittee. l*d be happy
to take any questions. Ron?

RONALD MYRI CK: What | suggest we
do is entertain any i mmedi ate questions on
your presentation, but then I'd like to turn
it over to the other members of the
subcommi ttee for each of their thoughts. And
many good ideas have come out that you
weren't able to summarize because perhaps
some of them have to be discussed in

executive session. 11 just leave that up
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to each of the individual members.

But |I think one of the major points
I would make is that the funding for this is
somet hing we have to find and for that we

have to turn it over

subcommi ttee

to our

whi ch we have not

budget

had a chance

to talk to about this, but there are a | ot of
underlying assumptions and reasons for having
to require these tools which we can't go into
in public session, but are absolutely

compel ling. So the money for this has to be
found. Let's turn it over to Andy. Andy,
you had a thought in our meeting earlier this
week. Woul d you |like to explore that thought
or would you |like to hold that for executive

session?

ANDY GI BBS: I think that we can
kind of |lay the ground work. On one of the
slides -- let me see if |I can tell you which
number it is here. Slide nine. Fred, you
have the -- that was the slide Tot al
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El ectronic Patent Application System. I n
fiscal '04 you have the milestone depl oyment
of i mages of complete patent application.

FREDERI CK SCHMI DT: Yes.

ANDY GI BBS: Can you describe a
little bit more precisely what that is and
what you anticipate the devel opment being?

FREDERI CK SCHMI DT: Sure.
Basically for the FY "04 milestone of
depl oyment of i mages of a complete patent
application to all Technol ogy Centers, this
involves basically the scanning of paper
submi ssi ons as we had expected would have to
do, scanning of all the paper submi ssions as
they come in the office, scanning of paper
subm tted amendments to the office, scanning
of paper outgoing office actions.

ANDY GI BBS: And the primary reason
for this is for paper management ?

FREDERI CK SCHMI DT: This is for

paper management . Again, if we had everyone
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filing electronically, we wouldn't have to go
through the root of all this i mage capture of
paper.

ANDY GI BBS: By the time we get to
"06 where we hope to deploy the actual text
readable full electronic file wrapper, the
devel opment effort that we put into the '04
m | estone is at that point fundamentally
thrown away as the transition to full
el ectronic system that's phased in.

FREDERI CK SCHMI DT: Actual ly, it
woul dn't be thrown away because again,
assumi ng that there still are paper
applications being submtted to the Office,
we still have to go through the scanning and
the optical character recognition of those
paper submi ssions to the Office. It would be
a different story if we had 100 percent
electronic filing. Then we would have tagged
el ectronic text coming in, but we're

operating under the business assumption that
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we will have to accommodate paper application
filings for the foreseeable future, and
that's why we have that two flow track in
that flowchart at the end of my presentation.
ANDY GI BBS: Ron, | don't know if
we want to go into more detail at this point
in the public session to el aborate on that.
RONALD MYRI CK: Well, I tell you
what, let's turn it over to Vern because he's
going to bring up an issue | think that
follows on in some respects to your issue.
Al so Julie Watson, another member of our
subcommi ttee, if she has anything that she
would Ilike to bring up, everybody has the
fl oor and then what we'll do is prepare to
the executive session tomorrow.
ANDY GI BBS: This falls sort of
specific --
RONALD MYRI CK: Ri ght . So there's

much more discussion to be had on that. We

will have more meetings in the subcommittee,
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so let's turn it over now to Vern and let him
bring up the issue he had in mind.

VERNON NORVI EL: So | think the
gi st of what you're driving at is some
guestioning of whether it's worthwhile to
build a big OCR based system. Il think it is
not . When you step back one step, | think to
restate what is happening here from a
| ayman's point of view is you get a paper
application in which a law firm or a company
has had in electronic form they've printed
it out. They send you the paper copy, you
reconvert it back to an electronic digital
bi nary i mage form, and then you try your best
to OCR to get it back to where it was at the
law firmto start with on their desk. When
you think about it is peculiar.

So | think that we do have a
question about whether that's -- if there's a
way to avoid or mnimze that system, we

wonder i f maybe that might be eval uated. And
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one of the pieces of that might be

hel ping to

push the electronic filing more, and maybe

getting yourself comfortable that you could

do without the OCR based system at

extreme and just move right away.

all in the

Admi tt edly

there's going to be small inventors and so
forth that aren't going to be able to dea
with this, so you'll also have to deal with a
certain amount of paper, but | think we need
to |l ook at ways to get rid of this system --
this OCR system.

It seems that to me that there
m ght be some ways of pushing that issue
about -- for example, | understand that
you're limted by a treaty of some sort that
you can't mandate non-U.S. people to file
electronically right now. But there's
nothing to stop you from mandating U. S.
filers to file electronically right now. I

also think there would be a political fallout

if you mandated all U.S. filers to

file, and
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| don't think it would be fair to smal
i nventors. But | don't think that there's
anything unfair about making | arge entities,
|l i ke some of them here in the room, file
el ectronically or companies that are small er
but are well funded and using very expensive
law firms.

It doesn't make sense to me that
somebody should be paying $20, 000 for a
patent at one of these fine law firms and
then not be required to go ahead and have the
law firm spend $20 to make an electronic file
that's appropriate for the Patent Office. So
I do think that there m ght be some ways we
could | ook at pushing electronic filing and
then reevaluating the OCR system and seeing
to what extent it's valuable and so forth.

So | think that's my gener al
t hought . I would Iike to add one more thing
if I could which is, I'"mnot convinced yet

that the Patent Office is sufficiently user
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friendly to the community of the devel opers.

l"ve | ooked
still questi

more convent

over
oni ng

i onal

the RFA and so forth and I'm
in my mnd why it's not a

system where specs are

published, you click, you see them and people

can run off
do.
I

i ssues about

and d

under

encr

o what they would like to

stand that there's some

yption and so forth and that

woul d have to be worked out, but my sense of

the people t
potentially

they do feel

hat |
be in
some

tal ked to that would
terested in that is that

| evel of a barrier there to

goi ng ahead and developing systems that build

on yours.

RONALD MYRI CK: Thank you very

much. As you can see we've had a free field

of fire in our di

t hat were just

were made before.

di scussi on.

Let

scussions and the comments

made aren't new to Fred, they

So they're still in

me ask Julie, is there
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anything you' d like to add at this time?

JULI E WATSON: Not at this time.

RONALD MYRI CK: Okay. Fine. Thank
you very much, Julie. One of the things we
also tal ked about as a follow-on part to a
di scussion of what Andy and Vern said was
that the electronic filing system seems to be
fundamental to everything; but still we would
rat her not have it i mposed upon people.

Rat her have them want to use it, and that's
why it's been so critical that all 104 of the
out standing concerns be addressed as quickly
as possible so that in fact people will be
asking to use it, asking for more of the
same.

Certainly in my own company, we're
mandating its use as much as possible in
spite of the fact that we get a | ot of
push-back because it's not so friendly yet.
So I think in referring Vern's comments and

referring to the fact that the FDA is not as
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friendly as possible to the devel oper
community, EFS has not yet been as friendly
as possible to the user community and you're
focusing on that. And | think once you've
got that fixed, an awful | ot of the probl ems
with these other issues may begin to resolve
themsel ves because people will want to use it
and not be forced to.

That's not to say that a little bit
of economic incentive or some other kind of
approach shouldn't be used, but certainly
everything begins with making your user
community desirous of the product you're
producing. And | think if there's one thing
that this subcomm ttee is focused on is
saying that that's where the Office should
focus itself, make it user friendly for
everybody so that they demand the product
rat her than have the product shoved down
their throats.

Wth that, Madam Chairman, we'l
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turn the meeting back to you. And as you can
see, we've got a |lot more to do in our
subcommi ttee, but | commend the Office on the
receptivity they've given us to our ideas.
Some of them were somewhat radical perhaps,
but at the same time they're the exact kind
of things we have to address to make sure
that we're | ooking at all parts of the
envel ope as to solutions that can be
achieved. So with that, the budget is the
key.

MARGARET BOULWARE: Thank you. ' d
li ke to recognize our comm ttee as |
announced at our | ast meeting, Ron Myrick,
Vern Norviel, Andy Gi bbs and Julie Watson,
and 1'"d like to thank them on behalf of the

entire commttee for the work that they're

doing and that | assume that they wil
continue to do. I know Jerry had some
questions and I'Ill open it up for discussion,

but | want to get the chance to ask the first
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coupl e of questions.

First of all, the thing that
appealed to me comng from the environment
that | come fromis having the initiative of
the I DSs and the assignments so people can
start taking part in EFS in bite-size pieces.
I think once you start getting people
comfortable with doing something that's not
filing a big application where they're
confused about the XML | anguage or whatever,
and I|'m not a computer scientist at all, that
I think that that is quite commendabl e. And
as fast as you can roll out something that's
not the big enchilada, but people can do in
bite-size pieces, | think that is going to be
a huge hel p.

The other issue that Ron just
menti oned that 1'd like to find out what the
subcommi ttee and the rest of the group around
the table thinks about is the incentivizing

of EFS. I mean, right now apparently you get
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a better filing receipt. Now, that's good,
but you know, what else can you get, and 1'd
|l i ke to have that discussed. The other thing
too that | brought up on a number of times to
folks is, |look, we've been filing sequences
on disks for a long time in the PTO, and so
far I hadn't heard of the entire PTO system
being brought down by a virus on a disk.
Al t hough they might have been filing a disk
on a virus, but at any rate, the -- that's
bad pun. But one of the things I think we
really have to get to is this anathema that
you can't send anything in on a disk because
we've been doing it for years and years and
years.

And |i ke Ron said, everything's on
a disk, and you know, those are kind of my
comments that 1'd Ilike to put out on the
table for a discussion and response. They
have been responded to to some degree. I

really would |like to discuss the
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incentivizing of electronic filing because in

Japan there's a high incentive for electronic

filing because as | understand it, the cost
is stupendous. And is Japan not the same
member of a treatise as we are? | mean,

t hought everybody was having to file in

Japan. If somebody can explain that, you
know, that little -- that issue, maybe this
is somet hing, you know, | wasn't aware of.
But the incentivizing I think we really need

to get with and provide some good counsel to
the Patent Office on how we can do that in a
commercially feasible manner.

VERNON NORVI EL: To take your disk
anal ogy one step further, every public
company now files their SEC filings
el ectronically. And there was a great
brouhaha at the general counsel of our
company and there was a great brouhaha and
the law firms were all sweating bullets and

so forth, but folks got over it. And | think
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that if a company can file their SEC filings,
| really do think that they probably can file
a patent application electronically. So |
think that your analogy taken one step
further is probably more broadly applicable,
and | don't know how to address the Japanese
situation.

MARGARET BOULWARE: Oh, that's
mai nly more of an incentivizing situation
because in Japan, oh, gosh, what percentage
is filed electronically? 90s, that's what |
t hought . | was going to say 98, but 90
percent is filed electronically, but the
incentive there is the filing costs.

ANDY GI BBS: If I can address some
of the incentives, one of the driving goals
of the P-PAC in the first place is quality.
And the faster we move to a system t hat
all ows better, more precise handling of the
increased filings of data that are coming in,

the better we're going to have a handle on
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the quality. So that's one of the throw-off
i ncentives.

The other is the issue of pendency

movi ng out. And unl ess we get the process
under control -- right now we have a runaway
situation that we will see some incredible

pendency moving out, the quality going in two
years from now, three years from now. We're
going to be so far behind the power curve

t hat regardless of how much of this budget

di version we end up seeing three years or
four years hence, it still may not be enough
to catch up.

Ri ght now we're behind the power
curve, and the real concern is to i mplement
as quickly as possible the electronic filing
wrapper and to address your bite-size pieces.
Even a devel opment process at breakneck speed
will produce components of that system in
essentially bite-size pieces. You're not

going to get the whole enchilada in 24 months
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if you started today. You'll get pieces of
it 18 months, 24, 36 months from now as the
pi eces are beta tested, integrated. So by
the nature of software devel opment as a
complex system, there will be bite-size

pi eces.

The real question though in |ooking
at the devel opment schedule of the '04 goals
and the '06 goals is to question whether we
divert the attention to the '04 goals or
possi bly set the '04 goals aside and move
straight to the "06. As Vern was suggesting,
accelerate the '06, to accelerate devel opment
of the electronic filing wrapper, accel erate
and clean up the RFAs to get more software --
third-party software providers to have a
realistic chance of coming in with a very
clean system.

There's been a | ot of devel opment
at the enterprise technology level, there's a

| ot of off the shelf development that can be
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| everaged if it's done smartly, but it's
going to take a concerted effort. So again,
the incentives, quality of pendency
reduction, better management of the -- there
is a potential throwback though, a potenti al
problem that trying to accelerate the
electronic filing wrapper throws off, and
that is if the Office decides to not proceed
with the scanning for the sheer paperwork
reduction, then we're going to have mounting
paper that's going to have to be handl ed and
there's a significant cost with the mounting
paper handling.

And in the event that electronic

filing wrapper doesn't come on, we've taken
out an insurance policy. We've taken the
insurance policy out of the loop. So it
increases the exposure, it increases the risk

for the promi se of better paper handling
three, four years from now with the hel p of

moving it closer to us so we can get a better
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hand faster.

MARGARET BOULWARE: One of the
things as Chair of the Budget Committee that
I"d like to ask Fred and al so probably
interacting with the E-Government committee
is on the Strategic Information Technol ogy
Pl an. It's a plan through 2005 and it
i ncorporates a number of these initiatives
t hat you have. Al t hough it seems that on the
budget numbers that we're | ooking at that
we're having to deal with, the numbers are
staying pretty flat for I T and resource
management . And one of the things we're
going to need to talk about in executive
session or later is how this plan fits in
with flat numbers, and you know, what's going
to fall off the table, and that's a pretty
critical situation for us.

RONALD MYRI CK: Madam Chairman, | et
me say that the subcomm ttee will |ikely meet

again in |ate May or June, early June.
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haven't discussed that with the subcommi ttee

members yet, but we have to start scheduling

it. But the issues that you raise very
wi sely will be taken up and |I think added to
the set of issues that are still open with

the comm ttee and the PTO staff for that
further discussion.

| think there's one observation
that we should make and | think both Vern's
and Andy's comments |lead to it and that is
t hat our first reaction to 2006 for the
electronic file wrapper, is that it's way too
far out and that's why the question began to
be asked, well, how do we pull that in? And
certain EFS improvement is the fundament al
for that, to possibly elim nate i mage as an
intermedi ate step i s another possibility.
Whet her or not that effort really works or
not we've not had enough time to work out
with the PTO s staff, but it's something

we're | ooking at because that has an i mpact
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on the budget.

Because the money we spend on that

is diverted away from -- (inaudible) --
electronic file wrapper. Just all owing
people to do what all of our law firms do
anyway, and all of our law firms for GE would
supply all of their applications to us on

di sk already for our own records. Per haps an

intermedi ate step is just to have those disks
sent on to the office. I don't know. We
haven't discussed that within the commttee
yet with the PTO.

But there's a wealth of things that
we will discuss and hopefully will be taken
into account in the improvements that are
made in EFS in September and beyond that.

But ultimately what we're going to try to do
is deliver to the budget subcommi ttee what
our recommendations are in terms of a refined
maybe somewhat pared down approach to this

that pulls the data in and keeps the cost
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down so that you can in fact budget it.
Ri ght now the budget is not in the plan for
all this stuff.

NI CHOLAS GODI CI : Yeah; 1 just want
to comment on something that Andy and then
Ron said. You know, | ooking at history and
| ooki ng back and | ooking at what we've seen
with respect to the acceptance of change
within either a corporation or a law firmto
move their business to electronic filing in
the trademark area which is a | ot simpler
area, we've got it up to about 20 percent or
so in terms of the percent filed.

Obviously on the patent side, you
know, we haven't even cracked the door open
yet, and you know, you're talking about
incentive. I think if we're going to jump to
this step and bypass, you know, the step that
Vern's tal king about, we're going to have to
get a very |l arge percentage of our applicants

filing using the electronic software in EFS
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and we really need to work on how we're going
to do that. Because what we've seen and I
know we've just started to dabble and I know
it's very early, but there is some reluctancy
to grab on to this and move it and invest the
time and the effort and dollars to change the
busi ness process within either the
corporation or the law firm. Now, part of it
is our fault, part of it is maybe the
software isn't what it should be. But when
we make that change, we're still probably
going to face something that's going to have
to be done to make that happen.

VERNON NORVI EL: This sounds
coarse, but to be brutally honest, Affymetrix
woul d have never gone to the Edgar filing
system in the SEC unless the SEC said you
must do this. They said we must do this and
now we don't think a thing of it. In fact,
it seems in retrospect odd that we were

filing these papers in paper form before and
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now everything's on the

i nternet and no one

would think of | ooking something up in paper

form anymore. It's been one year since they

started doing it.

MARGARET BOULWARE: Jerry, you've

been waiting very patiently.

GERALD MOSSI| NGHOFF: First,

compliments to the subcommi ttee and there's a

little deja vu here. I

up there and may be too

saw very early data

I had something to do

with that. | agree totally with Vern as far

as any idea of going to

OCR at this point

when everybody -- you mi ght have a smal

inventor that writes the application out in

hand, but that's the on
either one or two or th
processing.

And you mi ght
qui ckly at FDA, Food &
They were literally bri

over -- Yyou know, over

|y person not using

ree of the word

take a | ook very
Drug Admi nistration.
ngi ng applications on

in moving vans,
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unl oading them in pallets. Now it's all done
on CD- ROM. And so there's a real

i ntermedi ate between internet with all of the
encryption and everything else you need and
just delivering a CD-ROM or a floppy disk
when you file your application. I think
there's no question law firms and
corporations do the l|atter and that gets you
goi ng anyway.

It doesn't have all the bells and
whi stl es of an internet related system, but
it sure does |let the office do an awful | ot.
And my second comment would be, | don't think
we're going to get anywhere if we say here's
a great system. Let's find out how much more
money we're going to get. I think we ought
to say, here's a great system, how do you do
it within the existing projections. And |
think 2006 is far too long a ti me. I think
we ought to do it a | ot faster than that and

we ought to get our acting director working
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on, what are you going to do in the real
worl d because you're not going to get more
money. | really don't believe you're going
to get it. If you're going to get it, |
think you're going to get it for pendency. I
think pendency is going to start scaring some
of the people in the Bush Admi nistration.
Make it as honest because it's scary, it's
alarm ng and I don't think you're going to
get a | ot of new money for internet type
filings because the next question is, al
right, let's do it. Now, how do you do it
with an existing resources.

MARGARET BOULWARE: Any ot her
comment s?

RONALD MYRI CK: Thank you, Madam
Chai r man. I think that concludes our report.

MARGARET BOULWARE: Okay. Thank
you very much. | appreciate that. wel |,
moving from electronic filing and all of its

rami fications onto another one of the very
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i mportant initiatives of the Public Advisory
Committee and of the Patent and Trademar k
Office, quality issues. I have asked

Kat herine White and Roger May to serve on
this comm ttee with Melvin White and also Jim
Ferguson, who is not here, is on the

comm ttee, and |'ve asked them to have a
presentation for the entire commttee, and I
guess Esther is going to participate in that
al so. "1l turn the program over to Kathy.
Thank you.

KATHERI NE WHI TE: Esther is going
to go through what the existing quality
initiatives are in place, and Roger and | are
going to put forth some of our suggestions
and open it up for other comments. Est her ?

ESTHER KEPPLI NGER: We had one
meeting, we had a telephone conference.

Mel vin White wasn't avail able, but Roger and
Kat hy and | spoke over the phone. l*d also

li ke to introduce Mary Lee who is the
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Director of the Office of Quality Management
and Training. She has oversight of the
Office of Patent Quality Review and also the
Center for Quality Services, as well as some
of our training facilities, notably the

Pat ent Academy which does the training of our
new exami ners during the first year so

t hought | would introduce her.

I was just going to touch on some
of the aspects of quality. Well, our
committee as was mentioned so far, we have
Roger May, Kathy White, Melvin White and
mysel f. Wth respect to quality, quality has
been and continues to be a top priority at
t he USPTO. As | mentioned earlier, the
reopening rate from quality review has been
around five percent over the | ast two
decades. It went up to a high in 1987 of
about 7.4 and then we brought it down to ' 96
to a |ow of 3.7. It's been going back up

since then. ‘97 was 4.0, '98, 4.7, '99, 5.5
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and '"00 it was 6.6. Our target for this year
is 5.5 and as | indicated earlier, we believe
that we're on target. At mi dyear we were at
4.5 percent.

In addition to |l ooking at QR, we
have as |'ve mentioned earlier end process
reviews which identify trends in quality of
our products and | ook at ways in which we can
correct that through training and feedback to
the exami ning corp. Some of what we talked
about in the comm ttee are some of the
objectives of the quality committee. We
tal ked about where we are currently with
quality and we talked about some of the
initiatives for the future. But | think to
capsulize the objectives are that we want to
continue to enhance and i mprove the quality
of both our products and our services. And
with the growi ng workload that we have, we
need to address that workload, but continue

to maintain and even i mprove the quality of
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the products, and paramount is to identify
cost effective ways of improving quality.
Because with all of the other budget items
t hat we have, we need to figure out how we
can do this in the most effective and
efficient manner.

That sort of summarizes some of the
di scussions we had for the executive session
which we'll have tomorrow, but | wanted to
open the floor up to Roger and Kathy to talk
about their perceptions of quality,
suggestions, and also what they view the
objectives to be.

KATHERI NE WHI TE: Well, some of the
di scussions we had with quality review
concern | ooking at patents that get issued
t hat shouldn't have, right? And this is of
course an incredibly i mportant concern, but
we al so have to start | ooking at the
applications that should have been issued or

ones that should have been issued earlier.
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And you mentioned that there is a procedure
in the appeal or the appeal conference. Can
you discuss a little bit about that?

ESTHER KEPPLI NGER: Ri ght .
Currently within the | ast about year and a
half it has been mandatory in the patent corp
to have an appeal conference which means that
when an exami ner gets a brief from an
applicant, if they want to go forward with
writing an exami ner's answer and sending the
case to the Board of Appeals, they have to
have a conference with two other people,
typically managers that discuss the issues,
| ook at the file, |ook at the brief that's
come in and the proposal that the exami ner
has for going forward.

Wth that initiative we have
reduced the number of cases going to the
Board of Appeals by about 20 to 25 percent
over the | ast year and a hal f. I think that

that is -- has been an i mportant mechanism in
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identifying or only getting those cases to
the board which should go there.

KATHERI NE WHI TE: Al so there were
some discussions | had with practitioners in
the field in my capacity here on the
subcommi ttee, and there was some concern
found by a number of people concerning how
exami ners get points or counts | guess we
call them in the Patent Office for the work
that they do. And | wanted to kind of
clarify what that system is because there was
a perception that there were points or counts
for every single action that the exami ner
took and this hasn't been true for almost 30
years | think.

ESTHER KEPPLI NGER: In the 60s it
was true that examiners got credits or counts
for every action that was done, but since
then the system was changed so that every
case gets two counts or one bal ance disposal.

We also call that a production unit, the two
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counts that are given in each case. The

counts are given for first action. First

of fice action are when the exami ner fi

rst

reviews the case and writes up an action

after searching the case. An additional

count is given for a disposal. Those things

t hat count as disposals are an abandonment,

an all owance or an exami ner's answer .
than that the exami ners don't get any

additional credit. For example, for f

Ot her

i nal

rejections they don't get anything. They

have to do the case, but the eventual

come | ater

counts

KATHERI NE WHI TE: You'd also tal ked

a little bit about -- | think it was call ed

the re-engineering pilot that had taken

pl ace?

ESTHER KEPPLI NGER: Well, we have a

re-engineering pilot which is |ooking

at

whet her or not we can strip away tasks from

the exami ner and give those to some of

the
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thi

ot her empl oyees that we have here.
Bo oversees that project

running | ast year that | ooked at
had a couple of different

one of the groups did not
goal . They were just asked
as they saw fit, and the result

actually the productivity was ver

so | think that the message here

do need a productivity system.
" m sure that

comments as to whether or not it'

appropriate one, but we feel that

it's been working well.

fact, 78 percent of
| east 110 percent of their goal or
that 78 percent of the exami ners

bonuses for more than 110 percent

goal last fiscal year

KATHERI NE WHI TE:

really have to start addressing

groups and at

was

y |

i's

s t

it

of

And so what

Actually,

and we had a pil ot

S. They

| east

have a production

to do the cases

t hat
ow. And
t hat we

Ron would have some

he

is and

And as a matter of

the exami ners achi eve at

greater so
recei ved
their
we
type

is what
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of production goals we have. We clearly need
them, but exactly where we need to go, we
still have to continue to hammer that out.
There was one other particular point that had
-- that some practitioners had commented on
whi ch was they felt that if they had a 103
rejection, that it was fairly easy to
overcome it by saying there was no suggestion
or teaching on prior art to combine. And |
was just wondering if we could come up with
more standards or more clearer standards as
to how to handle those type of rejections.
Clearly we know the | aw on that issue is not
as hashed out as in other areas, but we may
very well need some standards in place for
what ki nd of questions to ask with that
respect.

ESTHER KEPPLI NGER: That was a very
surprising thing for me to hear and | know
for Steve as well. Certainly we hope that

the exami ners know how to respond to that,
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but that's something that was interesting
here and we'll ook into to see if there's
some additional training or guidance that we
need to provide to the exami ners to ensure
that they are maintaining those rejections
whi ch are appropriate and changing their mind
in situations where it's appropri ate. But
clearly the ultimate goal is to maintain the
ri ght approach and the right decision in each
and every case. And it's difficult to get it

all right, but that is our goal.

ROGER MAY: l"d like to start by
just saying -- and |I'm speaking for myself.
I don't believe that | have spent a

sufficient amount of time on this project
given the fact that | probably 10, 15 years
ago met at the Patent Office regarding

quality and expressed my great concern about

it then, and I still have a great concern
about quality and |I don't profess to
understand all of the initiatives the Patent
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Office has undertaken over the years wel
enough and | want to understand them better
as a part of this process as we move forward.

I don't believe we spent nearly as
much time as the subcommittee on E-business
to this date and we certainly do understand
the i mportance of this issue. Quality is of
paramount i mportance to P-PAC and to all of
us who are concerned about having a good
patent system. It's pretty obvious there's a
tremendous tension, a dynam c tension in
dealing with quality between quality and
other initiatives, and one certainly is
budget . But, you know, budget set aside you
still have issues of what kind of processes
do you have in place which goes back to my
need to understand that better.

We al so have a tension with
pendency. Jerry mentioned that the Bush
Admi ni stration is probably going to be very

concerned about pendency as it starts to
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creep up, and | would say that's probably
about 100 percent true, they will be. And
the concern | have is that we will be forced

to sacrifice quality in order to meet
pendency goal s. | have a very big concern
about that and that takes us exactly in the
wrong direction.

Because when | | ook at the numbers
t hat we have on quality, it's not what we
would call a Q1 performance and it's just not
where we want to be. Five to seven percent
of quality problems in applications over a
|l ong period of time is just not an acceptable
performance when you | ook at the implications
of those kinds of errors. Because what we're
tal king about is imposing upon the society
that funds this process tremendous burdens
and huge litigation costs and uncertainty, et
cetera, et cetera.

So we've got to do something about

it and we've got to pull it down and we've
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got to hammer very clearly on this point and
make it clear to the administration and
everybody else as well as inside and outside
the Patent Office. Il think the E-business
initiatives are a very key part of this so
this is another part of this dynam c web that
we have because | think the E-business
initiatives will help us to meet our quality
goals and we need to take some bold steps and
perhaps overcome that natural reluctance that
we have to do some things that are different
t han what we did before and we've just got to
get on with it.

And, you know, Jerry talks about
this stuff. Back in the 80s | remember
sending people from Ford down to Washington
to talk to the Patent Office in the 80s about
what we could do. They came away and threw
their arms up in the air and said we can't
seem to move this organization. Now we' re

2001 and we really are a long way |like | say
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from achieving those goals which are set down
for 2006, a long way from achieving. So |
think we need to do something there.
Attrition is a huge probl em. Thi s
i's another part of the dynamics of this whole
thing. How do we get quality up if we have
to have our senior exami ners sitting around
training 400 or 500 new exami ners every year
only to have in some cases 50 percent of them
| eave after one year in the office. Just
hard to believe. So I'"'m expressing a | ot of
concerns and not too many solutions because |
haven't gotten deeply enough into the
processes, but | will say that | know the
Patent Office has been working very hard on

it and they've got a | ot of very good

processes. So I'"'m not trying to denigrate
the efforts, |I'm just saying that | myself
need to do a little more homework and more

work in order to contribute more to this, and

that we will welcome any suggestions that
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anyone has on what we ought to do.

RONALD STERN: Madam Chairman, if |
could have a mi nute or two.

MARGARET BOULWARE: Sure.

RONALD STERN: One thing, | have
personally been involved in the measurement
of the exami ner performance for at | east the
past 30 years, deeply involved in discussions
with management, how it ought to be done,

when it ought to be done, under what

circumstances, and | really would like to
of fer whatever | can in terms of history to
the members of the subcommittee and |I'd be

happy to meet with any of you at any ti me.
There's just more than can be put into a
m nute here in a public meeting.

However, there is one item that
overrides all else and that is as |
understand it, the principal complaint about
the quality of the Patent Office from the

inventor community is that we don't find
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correct art. lt's not a bunch of technica
stuff, it's really a very fundamental issue
of finding the relevant art and making sure

that we are complete with respect to that.

And everyone | have talked to in
the field, all the professional searchers,
exami ners who do this for a living say that

they currently do not have enough time to do
a complete search. And the number one item
that all the members of my organization would
say is the best way you can increase quality
is to give folks a little bit more time for
doing a better search

We'd love to do it -- even those
people as Esther said, most of the people do
110 percent of what they're required to do
because that is what the office encourages
and that is what is necessary in order to
gain respect in the culture that we have at
the Patent Office. Those folks themsel ves

say they are cutting corners in order to make
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those numbers. And that in order to do a
good job, they really would Ilike to do more
searching.

Al'l other organizations that are
|l i ke us such as the EPO for example get more
ti me. And as a matter of fact, and | think
it's an interesting fact, they are going on
strike tomorrow. They feel that they are
under paid and don't have enough time to do
the work. They get twice as much time and
hi gher salaries than U.S. exami ners get.
Time is a critical issue.

ROGER MAY: Can | just respond?

RONALD STERN: Certainly.

ROGER MAY: First of all, | would
agree that finding the right prior art is
absolutely paramount. The second el ement to
that is having the knowl edge of how to
interpret claims so you can apply the prior
art properly in rejection and that's very

key, and all the more reason why we have to
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have a more experienced exami ning corp and
not have this turnover.

But |I think time may be an issue
that | believe put in place in the exami ning
processes that we have for searching and
finding the art and applying it, whatever
those mi ght be. So I'"'m not sure it's time
necessarily, but it needs to be considered.
We need to figure out how to do that and |I'm
sure there are processes underway to | ook at

t hat we need to go further into.

RONALD STERN: If there are any
suggestions at all as to how we can better do
our search and do it more efficiently, |I'm

sure whether it is done officially or

unofficially, everyone will be eager to adopt
somet hing that will make us more efficient.

ESTHER KEPPLI NGER: If I could make
one comment on that. I think one of the

things that Nick and | have been pushing and

addressing because of the results that we see
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from quality review, the numbers that come
back Ron is correct. I mean, | think that
the biggest problem that we've identified in
the QR returns is that we haven't identified
the best prior art.

It'"s interesting to note that QR
uses only automated tools to do the searches
and so that's one of the reasons that Nick
and | had been pressing in trying to push

t owards more use of the automated tools with

respect to the mllennium agreement that we
signed with POPA. Because we feel that a
combi nati on of tools utilizing both an i mage
and a text search, it certainly doesn't work
-- neither one alone will be effective in

every single case, but together someti mes one
will be effective in a case alone, but using
them together we think optim zes the ability
of the exam ners to find the best prior art,
and so that is one of the things.

And | think the other thing, Ron,
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while | think we need to talk and we have
been talking for a great number of years
about time, but the issue is not only giving
ti me, but ensuring that it is dedicated to
quality. And at this point in time it's not
completely clear that that's what would
happen since we're doing it already more than
the expected goal, and there's very little
assurance that if there is more time that it
will go into quality as opposed to more.

RONALD STERN: We'd be happy to
engage in discussions and provide systems if
it is possible to make sure that the extra
time that is spent, is spent on enhancing the
quality, especially the search. If there's a
way of doing that and people have a
suggestion, | think people are eager to go
down that I|ine.

KATHERI NE WHI TE: We shoul d
definitely I ook towards training for using

the new tool s. Of course that's back to
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budget .

ESTHER KEPPLI NGER: As a matter of
fact, we have in place this year mandatory
searching, mandatory training in the use of
search tools. 20 hours plus 15 hours of
practice time, 20 hours in the classroom 15

hours of practice time on the use of East,

West, a variety. We have an automated
catalog on-line for the exam ners to go and
sign up for the classes. Through Mary Lee's

area and Fred Schmidt, you can sign up for
the cl asses. There are some that are
required and then there are some that are
di scretionary. There are classes on how to
do better searches, how to make better use of
the tool. So we have been providing and
continue to provide the training on the use
of the tools in order to encourage more use
of them and better, more efficient use.
MARGARET BOULWARE: If I could just

interject at this point. One of the things
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that the comm ttee has discussed in the past
and | think we need to continue to ook into
it and work with the Patent Office and the
vari ous people inside the Patent Office is
the tremendous explosion of prior art.
There's just so much more out there than when
| started practicing |aw 25 years ago that
getting a handle on how to search the prior
art is going to take all of us contributing
to figure out the best system knowi ng that
that system may change in five years. And
because it's just exploded, goes up

| ogarithm cally and I think this is a real
chall enge.

The other thing too with quality
that | think makes it very difficult to get
your arms around, particularly to capture in
a report as we have to do at the end of the
year, pendency is very objective. Quite
frankly you just |l ook at the numbers and you

break it down into different classifications
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and you go there. Very objective.
E- Government too. We can parse that down
pretty well in electronic filings and who's

going to file their assignments and bl ah,
bl ah, bl ah.

But when you get down to your
quality review, that's a very subjective,
difficult item to get your arms around. And
I think that this particular subcommittee, my
hats off to you folks that | appointed
because this is a very difficult job to do
any kind of metric to. And | think one of
the things that | am very concerned about is
the resolution that this committee has that
quality was our number one objective. And i f
quality is our top objective, we're going to
have to make everything else work and funne
into the quality objective, get the quality
product, use the electronic tools as we've
all said. I just think this is a really very

difficult issue to get our arms around, but |
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didn't mean to interrupt, but | did want to
just throw that comment in.

RONALD STERN: If I may take one
more second and that is, the agency does
deserve some coodos every once in a while,
and | wanted to reinforce what Esther said.
The training has -- the availability of
training has i mproved measurably in the past
year and hopefully it will do some good in
the long run.

MARGARET BOULWARE: Well, just from
my perspective it seems |ike the training on
searching electronic files is the only way
we're going to go with the explosion of
i nformation.

ROGER MAY: We had some discussion
earlier on that in the previous report about
t hings happening. Ron mentioned GE, they
made the law firms submt electronically and
Ford made the law firms submit

el ectronically. If there's no other way to
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do it than to do it electronically, you'll do
it. Il can't tell you how much training I

took at Ford on doing things electronically

and | didn't use it and | |lost the ability to
do it.

If you've got to do it, you'll wuse
it. We can just train and train and train.
Some people will never use it because they're

reluctant to do it or they won't use it as
much as they shoul d. So | think that's

somet hing we m ght want to talk about when we
get together to have more in-depth
conversations.

MARGARET BOULWARE: Thank you very
much. I would now Iike to ask for our report
on business method action plan. John Love
here is patiently waiting.

JOHN LOVE: I have a one-page
handout here. This is a brief summary of the
action plan that we've i mplemented in March

of 2000. It would be helpful to refer to as




10

11

12

13

14

15

16

17

18

19

20

21

187

we go al ong. Just to introduce myself, my
name is John Love. " m one of the Directors
in Technol ogy Center 2100 that was recently
formed in October of |ast year. One of the
reasons for form ng the technology center was
to deal with software and business
applications and we also have the technol ogy
involving computer architecture and data
structures.

Before | get into the plan itself,
l"d like to give you a little background on
what we mean by business methods and how
we're organized in the PTO to deal with it
and to try to put it in some kind of context
as to what exactly we're talking about. I
guess the first question that comes up is,
what is a business method? And | can say |
spent one of my most unproductive days over
in D.C. one Friday discussing with 15 or 16
experts from patent law firms, from industry

and from academ a trying to come up with a
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definition of what exactly is a business
met hod patent. And after the day ended we
were no closer to reaching consensus on that
guestion than we were when we started. So
the first bullet is there is no clear
consensus or no clear concise definition of
what a business method is.

I think we're going to find out as
a result of the AIPA first inventor defense
there's going to be some court decisions on
t hat for purposes of applying that, and there
is talk of legislation that's been introduced
t hat has some business met hods definition in
there of what would be covered by the terms
of that proposed | egislation. But it
certainly could be -- some of the definitions
woul d be broad enough to include just
manufacturing of products itself, something
that we wouldn't heretofore think would be
guote, "a business method."

A computer implemented business
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met hod al ong with the financial and data
processing lines, we formed a new cl ass

called 705 which is the home for computer
i mpl emented business met hods as we define

them in the past definitions of 705. And the

initiatives that |I'"m going to talk about are
just limted to the applications that we
exam ned in Class 705. But we need to keep

in mnd that there are other business methods
t hat don't necessarily rely upon or use
computer technology to i mplement, and there
are other areas of the office. For exampl e,
education, methods of teaching, methods of
teaching athletic skills, methods of
preparing and distributing food are some
exampl es of other areas of the office that
woul d come under potentially a legislative or
ot her type of legislation of what a business
met hod i s.

So moving on to 705, next slide.

Now, the operative -- did we mss one? The
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two key phrases here are of course data
processing or calculation operations, and the
practice of a business or the processing of
financial data and the determi nation of the
charge for goods or services. And these are
the main areas we're talking about with
respect to our initiatives in Class 705. And
the next slide will just give you a summary
of the types of activities that we have in
705 that are covered by this class.
Everything from redempti on of coupons to
poi nt of sale systems, tax processing,
clearinghouses and investment planning. So
it's quite a wide spectrum of business
activities as you can see, and also it

includes the internal operations of each one

of these businesses. Human resource
management, inventory control, those type of
topics are also included in Class 705. Ne x t
slide.

Just to give you an idea of who the
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mai n players are at | east to date in the

i ndustry. Bef ore E-Commerce the types of
companies that were big in this area were the
ones that were into cash registers and
utility and postage metering and so forth.
And you can see that | BM and Pitney-Bowes and
NCR were the type of companies that were.
Those compani es have also started to get into
the E-Commerce area, but you can see by

| ooki ng at the S&Es of the |ast few years
that companies |ike M crosoft, EDS, Citibank
and AT&T are also now becomi ng major players
in this whole area of electronic commerce and
busi ness.

The filing data for Class 705 of
course has experienced a tremendous increase
in recent years. If you |l ook in 1998 we had
approxi mately 1,400 patent applications in
that class, then came the State Street and
AT&T deci sions which sensitized these

i ndustries in my opinion to the availability
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of this type of patent protection. And in
99 we received approximately 2,800
applications, and the year 2000 it jumped up
to three times that to roughly 7,800 patent
applications.

Now, of course that represents a
rat her small percentage of the total workload
in the PTO, but yet its never increasing

amount of cases that we have to deal with in

this area. The filings for the first quarter
of '"01 were roughly -- and they're a little
bit raw because not all the information is

final or complete, but we received about
2,200 applications in the first quarter
endi ng December '00. And using the term
seasonally adjusted, Jerry, we think that may
wor k out to be around 10,000 to 12,000
applications for "01, but that's a
guesstimate at this point.

Certainly though we're not seeing

the triple increase that we did from ''99 to
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" 00. Okay. So that's the background that --
and of course there was no secret that there
was some public concern about the quality of
the applications, at | east technology as they
were comi ng out after State Street and the
public attention, and it was an emerging
technol ogy. The main difficulty that's been
di scussed here prior to my com ng up here is
the identification of the prior art, getting
the best art in the case.

And |i ke any emerging technol ogy,
the best art is not in the patent files, it's
in the nonpatent |iterature, it's in the
master's thesis, it's in our brochures,
training manuals, a whole bunch of other
pl aces other than the patent shoes that
contain the classified patents. So that was
one area that we knew we had to address. And
the other area was to work more closely with
our customers and get their input and get

their help in this mutual probl em of
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exami ning the patent applications.
So what | handed out there was a
one-page summary of what the plan was back in

March of '0O0 to address some of these

concerns. And some of them, interestingly
enough, are | think generic to the questions
that 1've just heard discussed about filing

in general and searching and how do you - -

you know, in an electronic environment, how
do you find the best prior art. But our

probl em was compound by the fact that Iike I
said, it's not namely the patent |iterature,

it's el sewhere that we have to go find it.

So the first initiative was to form
a customer partnership with industry, and we
have since this initiative increased a number
of industry organizations and compani es and
firms that we are having discussions with and
have met with to over 20 industry
organi zati ons. Exampl es of those are BITS,

NACHA, the Securities Industry Association,
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the American Council of Life Insurers and the
Ameri can Banking Association.

We have as far as the round table
forum goes -- that was held in July of | ast
year. Some of you may have attended that.

It was a rather high |evel discussion on the
pros and cons of patenting this subject
matter in the first place and trying to move
on fromthat to the reality of what the | aw
says and what the standards are for
patentability in this area, and there was an
opportunity for a | ot of people to express
their opinions about the whole area of

busi ness met hods.

We have formed a partnership
council with the organizations that |
menti oned and we just had our inaugur al
meeting on March 1 of 2001 and we're in the
process of planning our next meeting which
will be held somewhere around the mi ddl e of

September, but I'Il show you some of the
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results of these meetings and partnership
efforts that we've had with prior art, the
people that we've been meeting with. Okay.
Next slide.

One of the purposes as | mentioned
of the whole initiative was to get feedback
from our customers asking them to identify
potential sources of prior art that we can
search, that they know about. And we have
prepared an OG Notice that's been signed and
is awaiting publication which will invite our
customers to tell us about these types of
prior art sources.

Now, in going out and I1've talked
with or met with and given presentations with
NACHA and BITS and had some interchange with
their members and they're in the same boat we
are for two reasons. I mean, they're
concerned that we're granting patents on
activities and techniqgues that have been, you

know, sort of well known in their particular
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i ndustries, but aren't document ed. So
they're very interested in from their own
poi nt of view of finding out what's
document ed out there that they can use as a
basi s. For exampl e, defending against an
infringement suit, and they want to bring
that to our attention also to help us in the
first place for not issuing patents that
shouldn't have been patented.

But there's a great deal of
interest in what constitutes prior art and
what they can do to protect themselves in
this whole area. Next slide. As | say, the
OG Notice has been signed and we hope wil
come out shortly and we hope to get a great
deal of valuable information from that
noti ce. Technical training. Yes?

RONALD MYRI CK: We have discussed
in this body before an issue which you may be
addressing |later on and if so, I'IlIl stand

down. The question of what happens to art
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that comes in from one applicant and goes
only into his file. It doesn't get into the
general art database that's available to
ot her exami ners for other applications. Have
you addressed that issue at all?

JOHN LOVE: That's in our next step
slide; yes.

RONALD MYRI CK: Very good.

JOHN LOVE: As | mentioned, in
wor king with these groups, we're constantly
asking them for help and support not only in
identifying prior art databases, but also in
giving us technical |ectures in areas of
their expertise. And there are several
exampl es here of seminars that
representatives from these organizations that
actually come to the PTO and have presented a
two or three hour sem nar to the exami ners on
these particular topics. They're very, very
well received by the exami ners. It makes

them feel more professional, gives them an
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i dea of the real importance of patents and it
really does enhance their knowl edge of the
i ndustry. So that's something we certainly
want to continue.

Just an interesting aside on some
of these, Mr. Rick Eddel man (ph) who's got

some | ocal TV shows and may be known to some

of you. He came in and tal ked about his --

he has a new trust product. He calls it the
Ri cky Trust Product. And one of the

exami ners asked him, well, why did you seek

to get a patent on this? And his answers
were very interesting. First he said, well,
he felt that it gave him some credibility
that he could have this trust that he was
selling on the street, and that if he had a
patent number on it that he felt that gave
him some credibility. And then also he said
he got some comfort from the fact that he
could exclude others from stealing his

product.
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So even in the ares of business
met hods we have the typical responses and the
reasons why people want to get patent
protection for their ideas. So | thought
t hat was interesting. From Marcada (ph) Tom
Van Dorn came in and gave us a talk on
aggregate auction sites and it was just two
weeks after his Board of Directors had
decided to yank the funding for the web site
that did the aggregate auctions to the
consumer side. And that was right during the
time period when Priceline. COM was scaling
back on their supermarket activities and some
of their other types of services that they

provided and they went back to their main

busi ness of airline tickets. But it's really
-- to have people like that in the industry
know the details, it's really a tremendous

plus and we certainly ought to pursue that.
Again, in the area of enhancing

technical training, the initiative called for
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the creation of business practice
speci alists. These individuals hopefully are
i ndividuals who have a very detailed working
knowl edge in particular businesses and
particul ar industries. They would know where
to ook and dig in for information, they
woul d have a great deal of the common
knowl edge and the -- just the practices that
are unwritten so that they'd have a good fee
for what has been known or practice in the
technol ogi es.

But we have received authority from
our executive resources board to hire the
first of these individuals. And

unfortunately now though that's on hold until

we get the government-wi de freeze |lifted on
seni or |l evel positions. So we're | ooking
forward though to pursue that. We've put up
on our web page a listing of the training

needs that we are inviting organizations to

come in and talk to us about this. We have
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invitation on topics |ike smart cards,

trusts, wills and a whole array of activities
that we're seeking actively people again to
come in and talk to our exami ners about these
technol ogi es.

We al so have a generic after-hour
technical training program that traditionally
had been utilized primarily for the
traditional engineering type of courses with
a circuit design and that sort of thing or
new technol ogy. And so what we did was said,
well, the technology now includes insurance
policies, it includes sales techniques, it
includes auction techniques. So we're
offering the examiners the ability to take
these courses at PTO expense after hours
because it does relate in a sense to
technol ogy. Any questions?

Revising the exami nation
gui delines. The manual section dealing with

the guidelines for computer i mplemented
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inventions 2106 has been rewritten to

i ncorporate the rationale, the State Street
Bank and the AT&T decision, so that has been
i mpl ement ed. Okay. This relates to

somet hing that was tal ked about earlier and
that is the searching, how you search and
what do you search. And you know, the PTO
now, different exam ners depending on the
technol ogy that they're in use various tools
more or | ess than others do.

Certainly before this initiative
came into being the exam ners in 2700 at that
time were utilizing text and automated
searches and NPL searches to a great degree.
What this did was just mandate four types of
searches for every application that was filed
in 705. The exami ners are required to do a
classification search and most of the times
they're do that electronically and go through
the i mages. They're required to do a text

search which they can do through our
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automated system east and west.

They're required to do an automated
search of the foreign patent abstracts to the
extent they're available in English and then
also to do a nonpatent |iterature search.

Now, to help them do that we've done several
t hings. We have professional searches in
what we call our electronic information

center that the exami ners can go to, explain

the invention and the searches will take it
on fromthere and search all the databases
that they feel might be relevant. We al so
have the -- the exami ners have access from

their desktops to over 900 databases. They
use di al ogue and SCN primarily to access what
we call the core grouping of databases that
they're required to search. And t hen
depending upon which particular industry
they're dealing with, it's banking,

i nsurance, health, we have a suppl ementa

listing of core databases that they're
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required then to go into also a

nd do an

el ectronic search. So it's quite an

aggressive and thorough mandat e
given to these exami ners and th
it very well.

The crosswal k between
corporation data bases and the
dat abases and the technol ogies
web page. It's an internet web
exami ners can consult with and
add materials to that web page.
a reference or an article, they
to that web page so that other
are searching there can at | eas
title of it. They can't search
have to go somewhere else at th
get the actual document, but th
the EIC and get a copy of the d

RONALD STERN: John,
say one thing here. On the man

part especially you have not he

that we' ve

ey've taken to

the
auxiliary
are all on a

page that the

they can al so
If they find

can add that
exami ners who
t see the

it -- or they
i's point to

ey can go to
ocument .

if I can just
datory search

ard one word
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of compl aint fr
institution of

area and there'
came with addit
essence asked u

they were going

it and so of

t hat . And when you make it

it, it gets done.

And as a matter of fact,

have we not objected to the

these additional searches, |

this as the poster child for the

agency is that this is what needs

rest

not

om exami ners about the
the mandatory search in this
s a good reason for it. It
ional time. Management in
s to do more and they said
to provide us the time to do
course people are happy to do

possible to do

only

institution of
think we use

of the

to be done

is that you need to give exami ners an
opportunity. Meani ng, you need to give them
more time in order to find better art.

JOHN LOVE: Thank you. Okay. Ne x t
slide, please. This is another main stay of
the initiative from the procedural point of
view and it has some dramatic results, the
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interpretation of which may be open to

di scussi on. But every application that is

allowed in Class 705 receives what we call a

second | evel review or a second pair of eyes,

and that's currently done by our quality

assurance exami ners in the technology center.
They will review the application

for compliance with the template to make sure

that all the search and areas were in fact

| ooked at. And the examiners are required to

cite records from each one of those areas so

that we know that -- it's a check on whether
or not they in fact are doing all the
searching. But they will cite nonpatent

literature or foreign patent and U.S. patent
from each that they consider to be the most
relevant.

The second pair of eyes al so
reviews the statements for reasons for
all owance. We have a requirement in Class

705 that every application have a reasons for




10

11

12

13

14

15

16

17

18

19

20

21

208

all owance in it irrespective of -- for the
office there are guidelines as to whether or
not the case you have a reason for allowance
in it. Not every case does get it, but in
705 it does and a second pair of eyes to make
sure that's the case.

And then the third thing that's
| ooked at is a scope of a claims review.
It's not an intense review, but it's kind of
the, you know, | et me read this claimand the
abstract, and if the class is of the opinion
that there may be somet hing out there that
happens that's closed that should be
considered or they can | ook through the file
and if they see a reference that appears to
be close to that claim or would render it
unpatent able, then that case is also sent
back to the technol ogy center SPE and the
exami ner can take a second | ook at it and a
-- (inaudible) -- assuming that the cost may

have about the patentability of the cl ai ms.
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We're also working with the Office
of Quality Review to increase the sampling
sizes. There's been a discussion about our
quality review program that's been going on
over the years. What we did for "0l is
quality review. In addition to their nor mal
percentage of sampling, they're going to take
a |look at an additional 50 of our
applications and they're also going to help
us out with what was referred to earlier as
the in-process review applications where
we're | ooking at the cases before they get
all owed, just reviewing the rejections with
the clients with Ilaw on policy making sure
that they are valid. So we're getting some
additional help in both of those areas from
the Office of Quality and Revi ew.

We have some preliminary numbers
and as | said, some may debate about what the
significance of this is, but we talked about

the slowing of the allowance rate. | heard
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that term -- |

earlier. Yes;
second quarter
till the end of

initiatives wer

t hi nk Roger

i f you

take a

you mentioned that

| ook at the

whi ch would be from January

March in

e i mpl ement

00, at the time the

ed -- or at the

time the

initiative came out

i mpl ement ati on,

the all owance

before

rate for that

period was 57 percent in Class 705. I f you

| ook at the same period between January 1st
and March 30th of this year, our allowance
rate went down to 47 percent.

RONALD MYRI CK: That's however, a

different number than has been published
previously. In the preceding quarter | had
understood the rate was down to 35 percent.
JOHN LOVE: Yes; that was a --
these numbers are for a quarter. Now, if you
want to | ook at -- what was happening is
numbers were being quoted in the press for
different time beings. If you want to | ook

at the same - -
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RONALD MYRI CK: I think Nick even
testified.

JOHN LOVE: The rate for the first
gquarter was 33 percent; yes.

ESTHER KEPPLI NGER: 36 percent.

JOHN LOVE: Or 36 percent. But the
rate for first quarter, | forget what that
I's. I don't know if we have it for the

quarter prior to the quarter that it was
first announced.
RONALD MYRI CK: Well, what |'m

trying to get at is 36 percent versus 47

percent is a big difference. So what's the
di fference? |l don't understand that.
JOHN LOVE: Wwell, first of all

t hat quarter is not a very good quarter to
use because there's far fewer exami ning times
that's recorded between October 1 and
December . Exami ners tend to concentrate on
cases that won't necessarily |leave themsel ves

all owances. There's a | ot of PCT work that
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has to be done, carry-over from the year
before, and it's just not a very good
representative quarter to use to compare the
same thing. We thought that the second
quarter was a more -- and there's a | ot more
wor k done just because the amount of ti me
that's avail abl e. Exami nation time is
typically done in the second quarter.

RONALD MYRI CK: Well, |'m not
suggesting that one should be concerned just
because the number has gone up, and | think
frankly spoken, a | ot of people took a | ot of
solace fromthe fact that the number was 35
percent as opposed to 57 percent for the
general popul ation because they were saying,
all right, it really has paid off and we wil
get valid business methods patents -- we wil
not get patents on dusting rooms and stuff
l'i ke that.

And | "ve been advising people in

Europe frankly that the PTO has really got
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its act together in bringing the rate down so
that we are assured that you won't see the
kind of patents again which some Europeans
automatically latch onto as perfect exampl es
of why business method patents should not be
issuing in the first place.

So my question is, if it was 35
percent and that was artificially |ow, where
does 47 percent stand? Is that where it's
going to sit now for a while or what does
that represent to us? Does that represent a
truly heightened | evel of quality or is that
just a transition back up to 57 percent just
li ke everybody el se?

NI CHOLAS GODI CI : These are numbers
and these are the numbers that we -- you're

right, the first quarter was 36 or whatever

it was and then it went up to 47. You know,
a couple of comments. Overall allowance rate
across the PTO is 70 percent. So on average,

70 percent of the time an application is
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all owed. So to begin with these were much

| ower than average across the corp. The
second thing is, you know, there are severa
-- we mentioned the fact measuring quality
and figuring out what is our metric with
respect to quality, and sometimes that's a
little bit difficult to get our hands on and
so on.

One indication may be that more
applications are going abandoned as a result
of the second review and the training and so
on and so forth. Anot her possibility is that
further rejections went out by the exami ner
and that's what's come back now are amended

claims that are more specific and so forth

and so forth. So they are then ultimately
being all owed. There's many things that go
into an all owance rate. But you know, it
generally isn't -- the before and after is

what we were trying to show here.

RONALD MYRI CK: Well, all |I'm
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trying to get at is the before and the after
was so dramatic previously. This isn't so
dramati c. And what |I'"m trying to get at is
that this is going to take some explanation
and | think you should break down those
numbers because people don't want to -- if
people were taking solace from the fact that
they saw the office really had clamped down
on things that they thought shouldn't be
getting out in the first place, and |I'm not
saying that they were right or wrong. [ ' m
just saying that now when we see 47 percent
as compared to 57 percent, people are going
to say that's not much of a change. And |
think if there are real reasons why that
number has gone back up, they should be
expl ai ned when you publish these numbers.

I would add one more thing. One of
the things I think Congress Coble said wisely
I thought at the hearing where Nick and |

testified on this very issue was that he
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t hought some air was going out of the

bal |l oon. That the consternation and furor
over the business met hods patents problems
had peaked or subsided and I thought he was
correct. And | think one of the things that
woul d be unfortunate is if air goes back into

t hat balloon and it starts flying again.

JOHN LOVE: I guess | can't resist
from commenting a little bit because of
course the articles now are along the I|ine

that we're being too tough.

RONALD MYRI CK: Wel |, Nick
testified to that.

JOHN LOVE: Right in the middle.
But the other thing is --

RONALD MYRI CK: "Some are
complaining we're too tough and some are
complaining we're too easy, and maybe we're
about right" and that's | guess correct. But
my point is 57 percent to 47 is not so

different as 57 percent to 35, and that's the
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testi mony he gave that day and that went down
very well so that's why | say you better have
an explanation.

JOHN LOVE: The other thing is that
attending some of the conferences that
attorneys are actually recommendi ng that they
draft a claim so they don't come to Class 705
and subject it to a second review. And
unfortunately the patents that get in the
headl i nes are nine times out of ten are not
705 cases.

RONALD MYRI CK: Well, that raises
anot her issue. 705 happens to be the
whi ppi ng boy of the day, and one of these
ot her classes should not be the vehicle by
whi ch people get around it. What ot her
classes are you talking about besides 7057?

JOHN LOVE: Well, the patents, the
same ones that they talk about when they hit
the headlines.

RONALD MYRI CK: I mean today.
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You're saying that they're getting around
705, where are they going, what class?

JOHN LOVE: I have no idea what
they're talking about. Maybe data structure,
just telecommunications, encryption.

RONALD MYRI CK: If they're getting
around it, you are going to get nailed
eventual ly.

JOHN LOVE: Fortunately we're
wor ki ng with our other technology centers and
we're training their exam ners on some of the
101 issues that are important and the
awareness is going up.

NI CHOLAS GODI CI : You mentioned air
going in and out of the balloon too and, you
know, one of the things that causes air to go
into the balloon is the press too. You' |
see an article in the press, the balloon goes
bi gger . We explained things and testified
and so on and so forth, and there will be

some press that way and then there might be
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anot her article written by someone else so

that there is that dynami c. If everybody was

| ooking at the numbers objectively, that's

one picture, but you know, you'll get an
article and that will change the compl exity
and in the end we'll have to go back and
restart.

RONALD MYRI CK: We know the Senate

is going to have hearings and | wunderstand

they're going to be May 15th and they can

make a move | understand. That's what |

heard yesterday. It don't know whether it's
true or not, but you'll get an opportunity to
present this at that time and | suggest that
you mi ght consider some further explanation
for that. But | really do suggest that if
there is another class or two where some room
dusting patents could come out, you ought to
take a | ook at putting a "second | ook"” on

t hose.

JOHN LOVE: Well, in other areas of
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the office have instituted to some extent a
second | evel review.

ESTHER KEPPLI NGER: We are
addressing that very issue.

RONALD MYRI CK: Good; now that's a
sweeper.

JOHN LOVE: And part of the
al l owance rate is | think too that somewhat
to these statistics of the 714 applications
t hat have gone through the second review as
of the end of the second quarter which would
be March 30th. We did reopen prosecution in
41 cases which is roughly -- well, it's just
5.7 percent. The good news is that the
maj ority of those were earlier. That that
has been tapering off now. So we think we're
having some effect on the patentability of
the cases that the exami ners are now all owi ng
versus what was happening say siXx or nine
mont hs ago. We did withdraw from the issue

quite a bit, and the good news as | say
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t hough is that percentage is going down as
ti me goes on.

And actually of the cases that get
by our second | evel review and then go ahead
to a regular quality review process, this
| ast number indicates that since August 1st
up to April 15th we've only received one case
back from our internal quality review process
where they have questioned the patentability
of the claim So pretty proud of that
statistic. Next steps.

RONALD MYRI CK: Was QR involved in
that?

ESTHER KEPPLI NGER: That is QR's
numbers.

RONALD MYRI CK: Al'l right. So
second | ook though is not QR?

JOHN LOVE: That's correct.

ESTHER KEPPLI NGER: That's correct.

RONALD MYRI CK: So that is your

i nternal check on whether "second | ook"
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really works?

ESTHER KEPPLI NGER: Well, QR is
| ooking at all the cases, but his slide is
i ndicating that perhaps the second clarify is
havi ng some i mpact.

RONALD MYRI CK: Thank you.

JOHN LOVE: As far as next steps
going we are continuing the initiative.
We've felt they've been very successful and
we've got some work to do. What you tal ked
about earlier in capturing somehow the
nonpatent |iterature that's being cited in
cases, we are in the process of developing a
project planned for this. Initially it wil
be paper and we certainly do want to migrate
t hough very quickly to i mage and al so optica
recognition so that we can do a text search
of this database. And this would be
documents that the examiners feel are either
extraordinarily valuable or are rather

obscured and hard to find because you don't
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want to duplicate what we can already get
through a traditional NPL search or sticker
di al ogue or what EIC would come up with.

And we al so want -- we have some
representatives on the TEAM that you may have
gone through the presentation, but doing
el ectronic I DS submi ssions, somehow capturing
the NPL to the extent we do have that in the
future and merging the two systems so that we
can have all of these documents. But we are
-- as we speak, we are putting together
collections at least in first step paper form

of these documents that are com ng into the

cases.
RONALD MYRI CK: Everybody in this

room knows that's a project that [I'm

interested in, but | would say this. I think

it's very important when you do this that you
publicize the dickens out of it because if
you're going to incentivize right behaviors

and the right behaviors are for people to do
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searching that they might not have otherwise
done because now the art they turn up won't
be just used against them;, it will be used
agai nst everybody else too.

JOHN LOVE: | believe we want to
open this up to people -- we've asked for in
our OG Notice that hasn't been published yet
for people to identify prior art
depositories. We'll also I think eventually
want to give the public an opportunity to
submt documents to us that we can put in
this database. For example, the insurance
i ndustry if they have some textbooks or
internal manuals on sales techniques or
policy writing that they feel are really
great reference works that we should have,
they can send that into us and we can
incorporate that into our database.

But they're finding out that their
record keeping is not as tight as it should

be either. They're running scared to some
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extent as to how they can prove -- we get
guestions on that all the ti me. You know,
the AIPA |l egislation, how can | prove that |
practice this procedure. And the other

problemis web sites come up and go and
di sappear and there's no real -- | think
there's a service now that will moralize

these sites as they come and go, but you

know, they're gone, they're gone. It's hard

to bring them back or to have physica
evidence that these types of things did
exist.

And the third initiative or the

second new initiative that we are pursuing

and we have a prototype actually up and
al most ready for testing and depl oyment.
have some concerns about security and so
forth, but -- and it came from an exami ne
the idea of an electronic chat room. For
those of you who were exami ners 25 years

everybody's door was open. We woul d al

We

r,

ago,

be
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in the search room exami ning cases and you
could ask your buddy, hey, 1'"ve got this
spray nozzler with this type of material for
the nozzler, have you seen that anywhere?
And that would happen quite a bit. Quite a
bit of interaction and opportunity for

i nteraction.

And now with exami ners relying more
on electronic means for searching, there
isn't that opportunity or that physica
change and we're trying to reproduce | guess

a virtual experience where you can chat with

your coworkers putting up questions I|ike,
hey, | have a case and this concept is in
here. " m having trouble finding it. Does
anybody know where to go? | mean, those are

guestions that we asked each other many, many
ti ms when we were exami ners 20, 25 years
ago, and this is an opportunity for themto
ask gquestions and direct exami ners to other

vari ous searches al so. So assumi ng that we
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can overcome any security problems, this is
somet hing that | believe we'll be able to
i mpl ement rather shortly.

ANDY GI BBS: A couple quick
questions, John. First of all on the chat
room issue that we | ooked at, Lotus notes as
opposed to a chat room so that you can build
a perpetual knowl edge base that can be
referenced when exami ners | eave. The concept
of a chat roomis fairly instant and you
don't really have a knowl edge base that
you're building. So Lotus notes have been
used by the software industry for a million
years to build this knowl edge base.

JOHN LOVE: Well, we haven't, but
we certainly will |look into that.

ANDY GI BBS: And secondly, on the
number of applications that are filed by the
internet compani es, we know what's happened
to those. When applications are pending and

the companies just disappear, do those
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applications ever end up as NPL?

JOHN LOVE: Well, the ones that
were filed before the AIPA won't be because
they' Il be abandoned. But with the 18 month
publication, those cases that were filed
after the effective date will become public
documents, those that don't opt out anymore.

ANDY GI BBS: There's nothing we can
do to capture those applications?

JOHN LOVE: Not that |'m aware of
in terms of prior art.

NI CHOLAS GODI CI : Just a comment or
t wo. We rarely kind of put the microscope on
this area and from a quality aspect, you
know, really done a |ot of things in quality,
some of the things that Roger was mentioning,
| think there's some | essons to |learn here
that we can | ook at in the subcomm ttee and
so on.

ROGER MAY: You took the words

right out of my mouth. You've done some
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really good work in this group and I think we
can apply those |essons | earned.

GERALD MOSSI NGHOFF: And raise the
fees to do it.

JOHN LOVE: Collect them, that's
the key. Coll ecting the fees.

MARGARET BOULWARE: Keeping the

fees.

JOHN LOVE: Yeah; right.

MARGARET BOULWARE: Any ot her
qguestions? Well, thank you very much, John.

Busi ness met hod patents as you mentioned have
really been getting a | ot of press, and I
think that the whole system to some degree is

affected when you have this type of issue

that gets in the press, it spills over to
everything. So it's not just this business
met hod patents, it's the whole system.

And at this point in time we are
past our adjournment ti me. I think we've had

a |l ot of discussion, very good discussion,
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and | want to thank everyone for com ng and
attending and | will see the committee
tomorrow morning. And also we will be

meeting in the morning with the TrademarKk

Public Advisory Committee and th
splitting off in the afternoon f
di scussions. And Nick or Bo, do
make any other announcement or -
room?

BO BOUNKONG: Il think
be in the vicinity. We're going
several rooms break out.

MARGARET BOULWARE: Se
Okay, great. Starts at 9, break

8:30. The meeting starts at 9;

en we'll be
or our
| need to

- the same

it's going to

to have

veral rooms.
fast is at

right. Wwe' ||

see you downstairs. So with that I'"d like to

t hank our acting director for or
and we'll see you all tomorrow.
this meeting adjourned.

-00000-

gani zing it

"1 1 call
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