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ON BRI EF

Bef ore CALVERT, MQUADE and NASE, Admi nistrative Patent Judges.

CALVERT, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1, 5,
8, 9, 12 to 14, 16 to 18, 20 to 22, 25 to 27, 29, 34, 35 and 38.
The other clainms remaining in the application, clains 4, 7, 11
30 to 33, 36 and 37, have been all owed.

The subject matter in issue concerns a container for

particul ate materials, particularly for use as a desiccant

! Application for patent filed April 1, 1993.
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container. Cains 1, 21 and 38 are exenplary of the clainms on

appeal, and are reproduced in the appendi x hereto.

The references relied upon by the exam ner in the final

rejection are:

Schifferly 2,994, 404 Aug. 1, 1961
Kl ei nhans 3, 245, 737 Apr. 12, 1966
Russell et al. (Russell) 4,093, 105 June 6, 1978
Ear | 4,770, 318 Sept. 13, 1988

The clains on appeal stand finally rejected under 35 U. S. C

§ 103 on the follow ng grounds:

(1) dainms 1, 5, 8, 9, 21 and 22, unpatentable over Kleinhans in
vi ew of Russell;

(2) dainms 12, 13, 20, 25 and 26, unpatentable over Kleinhans in
view of Russell and Schifferly;

(3) ains 14, 16 to 18, 27, 34, 35 and 38, unpatentable over

Kl ei nhans in view of Russell, Schifferly and Earl;

(4) daim?29, unpatentable over Kleinhans in view of Russell and
Earl .

Rej ection (1)

The basis for this rejection, as stated on pages 3 and 4 of
the examner’s answer, is in essence that:

It woul d have been obvious for an artisan at the tine
of the invention, to nodify the structure of the

Kl ei nhans apparatus to have the body nade of a nol ded
plastic and to include apertures in the end wall of the
container, in view of Russell et al, since such would
reduce the cost of mass produced containers by nmaking
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them from plastic, and would i ncrease the efficiency of

t he desiccant by allow ng nore gas to pass through the

container per unit tine.
Al so, on page 7 of the answer:

Clearly the Russell et al reference is being utilized

to teach the well[-]known advantages of constructing

the inventive apparatus from nol ded pl astic

(advant age : econom cs), constructing the inventive

apparatus with apertures in both ends (advantage :

greatly gas passage through the contai ner per unit

tinme), and constructing the inventive apparatus with

the apertures termnating in a substantially planar

i nner surface of the end caps (advantage : | essened

abradi ng of the desiccant).

After fully considering the record in light of the argunents
made in the appellants’ brief and the exam ner’s answer, we
conclude that the rejection was not well taken.

W agree with the exam ner that it would have been obvi ous,
in view of Russell, to make the body 11 and cap 12 of the
Kl ei nhans contai ner 10 out of nolded plastic, this being sinply
t he obvi ous use of a well-known material. As for the cap 12 of
Kl ei nhans, it appears to be made of netal, wth the apertures
(“ports”) 22 being punched through it. If cap 12 of Kl einhans
were made of nolded plastic rather than netal, the apertures 22
woul d be included as part of the nol ding process and, not being
punched |i ke the Kl einhans apertures, would not have inner ends

protrudi ng beyond the inner surface of the cap, but rather would
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termnate at the inner surface of the cap, as exenplified by
hol es 26 of Russell.

However, the fact that apertures 22 of Kleinhans are
presumabl y punched al so accounts for the fact that their dianeters
diverge outwardly. Contrary to the exam ner’s statenent on page 7
of the answer, divergence of the dianeters of the apertures is not
“taught” by Kl einhans; the nost that can be said is that it is
shown in the drawing. |If the Kl einhans cap were made out of
plastic instead of netal, we do not consider that one of ordinary
skill would find it obvious to nold the apertures in the cap with
an outwardly diverging dianeter, any nore than they would
reproduce in plastic the protruding inner ends of the Kl einhans
apertures. Rather, one of ordinary skill would recognize that
Kl ei nhans’ apertures 22 have an outwardly divergi ng dianmeter and
extend beyond the inner surface of the cap as a result of the
met hod by which they were made (punching). Since Kleinhans
attributes no advantage to (in fact, does not even nention) the
outwardly diverging dianeter of the apertures 22, one of ordinary
skill making the cap out of nolded plastic would not be notivated
to try to replicate the shape of the punched apertures by using
apertures of outwardly diverging dianeter, but in all |ikelihood

woul d sinply use constant dianeter apertures (as shown, for
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exanple, by Schifferly at 12 or 52), or outwardly convergi ng
apertures as disclosed by Russell at 36.
Accordingly, rejection (1) will not be sustai ned.

Rejections (2) and (4)

The clains to which these rejections apply are al
dependent, directly or ultimately, on independent clains 1 or 21,
included in rejection (1). Since the additional references
applied in rejections (2) and (4) do not supply the deficiencies
noted wwth regard to rejection (1), rejections (2) and (4) wll
not be sustai ned.

Rej ection (3)

This rejection will not be sustained as to clains 14, 16 to
18 and 27, which are directly or ultimtely dependent on
i ndependent clains 1 an 21, for the sane reason as stated above
with regard to rejections (2) and (4).

| ndependent clains 34, 35 and 38 do not require that the cap
be made of plastic, or that the apertures term nate at the planar
i nner surface of the cap, and therefore are readable on the netal
cap shown by Kl ei nhans insofar as the shape of the apertures is
concerned. However, if the container cap were netal, the
particular structure recited for joining the cap to the body
woul d not have been obvi ous over the applied prior art, for

nei t her Kl einhans, Russell, Schifferly nor Earl discloses any
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such structure for joining a netal cap to a plastic body. On the
other hand, if clains 34, 35 and 38 were read on the cap 22 of
t he Kl ei nhans container nodified in view of Russell to be nade of
plastic, then it would not have been obvious, for the reasons
di scussed above, to utilize in such a plastic cap apertures with
di aneters which diverge fromthe inside to the outside, as
recited in these cl ains.

The rejection of clains 34, 35 and 38 wll therefore not be
sust ai ned.
Concl usi on

The exam ner’s decision to reject clains 1, 5, 8, 9, 12 to
14, 16 to 18, 20 to 22, 25 to 27, 29, 34, 35 and 38 is reversed.

REVERSED

| AN A. CALVERT
Adm ni strative Patent Judge

JOHN P. McQUADE
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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Joseph P. Gastel

722 Ellicott Square Bl dg.

Buf fal o, NY 14203-2507
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APPENDI X

1. A cani ster containing a desiccant conprising a nol ded

pl astic body, an end wall on said body having an inner surface
and an outer surface, a nolded plastic cap having a cap wall, an
i nner surface and an outer surface on said cap wall, neans for
securing said cap on said body in opposition to said end wall,
desi ccant particles in said body, at |east one of said end wall
and said cap wall having an inner surface which is substantially
pl anar, and apertures in at |east one of said cap wall and end
wal |, said apertures termnating at said substantially planar

i nner surface and diverging in dianmeter in the direction from
said inner surface toward said outer surface of said wall in
which they are |ocated, and said apertures at said inner surface

being of smaller size than the size of said desiccant particles.

21. A canister conprising a nolded plastic body, an end wall on

sai d body having an inner surface and an outer surface, a nol ded

pl astic cap having a cap wall, an inner surface and an outer
surface on said cap wall, neans for securing said cap on said
body in opposition to said end wall, at |east one of said end

wal | and said cap wall having an inner surface which is

substantially planar, and apertures in at |east one of said cap
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wal |l and end wall, said apertures termnating at said
substantially planar inner surface and diverging in dianmeter in
the direction fromsaid inner surface toward said outer surface

of said wall in which they are | ocat ed.

38. A canister conprising a nolded plastic body, an end wall on

sai d body having an inner surface and an outer surface, a cap

having a cap wall, an inner surface and an outer surface on said
cap wall, neans for securing said cap on said body in opposition
to said end wall, and apertures in at |east one of said cap wall
and end wall, said apertures diverging in dianmeter in the

direction fromsaid inner surface toward said outer surface of
said wall in which they are | ocated, said body at the opposite
end thereof fromsaid end wall termnating at an end surface
surroundi ng an openi ng, and said body including an inner surface,
and said cap covering said opening, said cap conprising a first
portion which is inserted into said body through said opening, a
flange on said cap of larger dianeter than said first portion of
said cap, a flange surface on said flange for abutting said end
surface, a bead and groove connection between said i nner surface
of said body and said first portion of said cap for securing said
cap on said body, said body being substantially cylindrical, and
said first portion of said cap being cylindrical, said bead and
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groove connection conprising an annul ar bead on said first
portion of said cap, and an annul ar groove in said inner surface
of said body, said inner surface of said body including an inner
surface portion which extends axially between said groove and
said end surface of said body, and said first portion of said cap
including a cap surface which extends axially between said bead
and said flange, and said inner surface portion of said body
being of slightly longer axial length than the axial |ength of
said cap surface to thereby cause said flange to be seated in
firmabutting engagenent with said end surface of said body when

said bead is located in said groove.



