The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of claims 1 through 12, which are all of the clains

pending in this application.

Appel lants’ invention is directed to a frangible
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aircraft floor conprising a perforated thin filmfor aircraft
deconpressi on protection (specification, page 1) and to a

nmet hod of equalizing pressure in an aircraft which utilizes a
floor including a thin frangible film |ndependent clains 1,
7 and 9 are representative of the subject natter on appeal and
a copy of those clains may be found in the Appendix to

appel l ants’ bri ef.

The prior art references relied upon by the exam ner in

rejecting the appeal ed clains are:

Der nbach et al. (Dernbach) 3, 845, 879 Nov. 5,
1974

Mcintyre et al. (MlIntyre) 3,938, 764 Feb. 17,
1976 Brandon 4,432,514 Feb.
21, 1984 FitzGerald 5, 002, 085

Mar. 26, 1991

Clains 1, 2 and 4 through 8 stand rejected under 35
U s C
8 103 as bei ng unpatentable over Brandon in view of Mlintyre

and Der nbach.

Claim3 stands rejected under 35 U.S.C. §8 103 as being
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unpat ent abl e over Brandon in view of Mclntyre and Dernbach, as

applied to claim1 above, and further in view of FitzGCerald.
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Clainms 9 through 12 stand rejected under 35 U.S.C. § 103
as being unpatentabl e over Brandon in view of MlIntyre,

Der nbach and FitzGeral d.

Rat her than attenpt to reiterate the exam ner's ful
comentary with regard to the above-noted rejections and the
conflicting viewoints advanced by the exam ner and appel |l ants
regarding the rejections, we nake reference to the examner's
answer (Paper No. 12, mmiled March 23, 1999) for the reasoning
in support of the rejections, and to appellants’ brief (Paper
No. 11, filed March 1, 1999) and reply brief (Paper No. 13,

filed May 17, 1999) for the argunents thereagainst.

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and cl ai s,
to the applied prior art references, and to the respective
positions articul ated by appellants and the exam ner. As a
consequence of our review, we have made the determ nations

whi ch foll ow
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Looking first at the examner’s rejection of clainms 1, 2
and 4 through 8 under 35 U.S.C. § 103 as bei ng unpatentable
over Brandon in view of Mclntyre and Dernbach, we note that on
page 3 of the answer the exam ner has urged that Brandon
teaches that a relief valve |ocated between the aircraft outer
wal | and an outboard seat track is well known “except for the
relief valve being a thin filmhaving apertures, seans, and
franme.” In addition, the exam ner has urged that Mlntyre
teaches that frangi ble nmeans to relieve pressure in the
aircraft environnent is well known in the art and that
Der nbach teaches that “a frangi ble neans with apertures, seam
and frane 6 to relieve pressure is well known in the art”
(answer page 3). Fromthese teachings, the exam ner concl udes
that it would have been obvious to one of ordinary skill in
the art at the tine appellants’ invention was nade “to have
used a frangible film having apertures, seans, and frane 6 in
pl ace of Brandon’s relief valve as taught by MiIntyre et al.
and Dernbach et al. to save weight and to relieve pressure so

t hat damages can be prevented” (answer, pages 3-4).

Appel | ants assert (brief, pages 4-5) that the Dernbach
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ref erence has no rel ati on what soever to deconpression
protection in an aircraft and that there would be no reason
for one skilled in the art to | ook to the teachings of

Der nbach in devel oping an aircraft deconpression protection
system Appellants further argue that the exam ner has

provi ded no specific or inherent notivation for the proposed
conmbi nation of the three applied references and that the three
applied references could not be conbined in an operative
manner consistent with their intended uses, so as to result in
appel l ants’ cl ai ned subject nmatter. In this regard,
appel | ants assert (brief, page 6) that the exam ner has
utilized appellants’ own disclosure in the present application
as a road map for piecing together unrel ated references

wi thout citing any legitimate notivation for the conbination
and thereby engaged in an inproper hindsight reconstruction of

the cl ai ned subject natter.

Assum ng for argunent sake that Dernbach is anal ogous
prior art because it is reasonably related to the genera
probl em of over-pressure relief that appellants have
confronted, we nonethel ess share appellants’ view that there
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is no notivation, teaching or suggestion in the three applied
ref erences, whether considered individually or collectively,
for the exam ner’s proposed conbi nati on thereof in such a
manner as to result in appellants’ clained frangible aircraft
floor (claim1l) or nethod of equalizing pressure in an
aircraft (claim7). In our opinion, the exam ner has used

i mper m ssi bl e hindsi ght derived from appell ants’ own teachings
in seeking to conbine the spring biased, pivotally nounted
deconpression relief valve of Brandon, the seal ed frangible
aircraft floor structure of McIntyre and the safety fitting of
Dernbach in a manner so as to result in appellants’ clained
subject matter. In this regard, we note that, as our court of

review indicated in In re Fritch, 972 F.2d 1260, 1266 n. 15, 23

UsP@d 1780, 1783-84 n.15 (Fed. Gr. 1992), it is

i nperm ssible to use the clained invention as an instruction
manual or “tenplate” to piece together isolated disclosures
and teachings of the prior art so that the clained invention
I's rendered obvious. That same court has al so cautioned

agai nst focussing on the obvi ousness of the differences
between the clained invention and the prior art rather than on

the invention as a whole as 35 U. S.C. 103 requires, as we
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bel i eve the exam ner has done in the present case. See, e.qg.,

Hybritech, Inc. v. Mnoclonal Antibodies, Inc., 802 F.2d 1367,

1383, 231 USPQ 81, 93 (Fed. GCir. 1986), cert. denied, 480 U. S

947 (1987).
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Since we have determ ned that the teachings and
suggestions found in Brandon considered with those of MiIntyre
and Dernbach woul d not have nmade the subject matter as a whol e
of clains 1, 2 and 4 through 8 on appeal obvious to one of
ordinary skill in the art at the time of appellants’

i nvention, we nust refuse to sustain the examner’s rejection

of those clainms under 35 U.S.C. § 103.!

As for the examner’'s rejections of claim3 and clains 9
through 12 under 35 U.S.C. 8§ 103 as bei ng unpatentabl e over
Brandon in view of Mclintyre, Dernbach and FitzGerald, we have
additionally reviewed the FitzCerald patent, but, |ike
appel l ants (brief, page 8) find nothing therein that provides
for that which we have indicated above to be lacking in the
exam ner’ s proposed conbi nati on of Brandon, Ml ntyre and
Der nbach. As a further point, we note that while the exam ner

has relied upon FitzGerald as teaching that M/lar is wel

The exam ner’s nention of “the Mirphy reference” (answer,
page 7, lines 3-4) and of replacing the valve of “Mirphy”
(page 7, lines 13-15) is not understood, since no Mirphy
ref erence has been applied in the present application and
forms no part of the rejections before us on appeal.
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known in the art to constitute a “frangi bl e” neans (answer,
pages 4 and 5), we find no nention of Mylar in the disclosure
of the FitzGerald patent. In colum 3, lines 1-6, FitzGerald
i ndi cates that the rupture nenber (12) nay be made of a
variety of non-netallic materials, including “a variety of

pl astics, resins[,] and other materials such as graphite which
is presently preferred,” but nowhere nentions Ml ar
specifically. Accordingly, the examner’'s rejection of claim
3 and of clainms 9 through 12 under 35 U.S.C. 8§ 103 w |

| i kewi se not be sustai ned.
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In light of the foregoing, the decision of the exam ner

toreject clainms 1 through 12 of the present application under

35 US.C. § 103 is reversed.

REVERSED

CHARLES E. FRANKFORT
Adm ni strative Patent Judge

JEFFREY V. NASE
Adm ni strative Patent Judge

Rl CHARD B. LAZARUS
Adm ni strative Patent Judge

CEF: hh

12

N N N N N N N N N N N N

BOARD OF PATENT

APPEALS AND

| NTERFERENCES



Appeal No. 2000-0085
Application No. 08/802,582

CHRI STOPHER W QUI NN
BROOKS & KUSHVAN
1000 TOMWN CENTER
22ND FLOOR

SQUTHFI ELD, M 48075

13



