THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.

Paper No. 13

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte RI CHARD C. SAYERS

Appeal No. 2000-0244
Application No. 29/069, 936

ON BRI EF

Before KIMIN, HAI RSTON, and GONZALES, Adni nistrative Patent
Judges.

GONZALES, Administrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of the
foll ow ng

desi gn cl aim

The ornanental design for a |iquid dispenser as
shown and descri bed.

We REVERSE

Several nodified fornms of the clained |iquid dispenser
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design are depicted in Figures 1 through 25 of the appellant’s
drawi ngs, with Figures 14 through 19 being representative.

The references applied by the exam ner are:

Quillerm Des. 314, 688 Feb. 19,
1991
Eke et al. (Eke) Des. 356, 494 Mar. 21,
1995
G ot hof f 5, 615, 806 Apr. 01,
1997

The design claimstands rejected under 35 U.S.C. § 103 as
bei ng unpatentable over GQuillermin view of Gothoff and Eke.

The full text of the exami ner's rejection and responses
to the argunents presented by the appellant appears in the
answer (Paper No. 10), while the conplete statenent of the
appel lant’s argunents can be found in the main and reply
briefs (Paper Nos.
9 and 11 respectively).

CPI NI ON
We begin our analysis by pointing out that the standard

for evaluating the patentability of a design is whether it
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woul d have
been obvious to a designer of ordinary skill in the art

involved. See In re Nalbandian, 661 F.2d 1214, 1216, 211 USPQ

782, 784 (CCPA 1981). In rejecting a claimto an ornanent al
design under 35 U. S.C. 8 103, the exam ner nust supply a
primary or basic reference that bears a substantially

i dentical visual appearance to the clained design. In re
Harvey, 12 F.3d 1061, 1063, 29 USPQR2d 1206, 1208 (Fed Cr
1993). That is, there nust be a reference, a sonething in
exi stence, the design characteristics of which are basically
the same as the cl ained design; once a reference neets this
test, reference features nmay reasonably be interchanged with

or added to those in other pertinent references. In re Rosen,

673 F.2d 388, 391, 213 USPQ 347, 350 (CCPA 1982).

The exam ner concluded that CGuillermconstitutes a
sufficient “Rosen” reference. The appellant argues that
Quillerm does not. W need not consider this issue, however,
because even assuming that Guillermis a sufficient "Rosen”
reference which discloses essentially the sanme basic design as
that of the appellant, we reject the exam ner’s position that
an ordinary designer would have been notivated to provide an
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outl et spout as clainmed on the actuator disclosed by Guillerm
in view of the teachings of Gothoff and Eke.

To begin wth, we note that the claimed |iquid di spenser
design conprises three main sections, nanely: an upper
cylindrical actuator portion with an integrally fornmed outl et
spout; a mddle, slightly larger, cylindrical housing or
collar portion for attachnent to a liquid container; and a
| oner punp elenent for insertion into the container. The
exam ner cites the Eke reference for its teaching of a

container with a punp

di spensi ng cl osure whose niddl e housing or collar portion
flares slightly outward as it neets the container.® Since the
appel l ant explicitly states that no distinctiveness is clained
in either the collar portion or the punp elenent,? we wll
focus our attention, as has the appellant, on the ornanental
aspects of the clained actuator portion design relative to the

proposed conbi nation of Guillermand G othoff, keeping in mnd

! See the Office action mailed April 24, 1998, page 3 (Paper No. 3)

2 See the reply brief filed July 23, 1999, page 2 (Paper No. 11).
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that it is the overall appearance of the design that nust be
considered in determning patentability under 35 U.S.C. §

103(a). In re Leslie, 547 F.2d 116, 120, 192 USPQ 427, 429

(CCPA 1977).

The appellant’s design is for a |iquid dispenser having,
inter alia, an actuator portion with an outlet spout fornmed as
an extension of the actuator sidewall. The ornanmental design
of the actuator creates the visual appearance of verti cal
si dewal I s havi ng an upper, rounded edge nerging into a flat,
hori zontal top surface and an angul ated outl et spout with
curved sidewalls termnating in an angul ated end face.

The exam ner determ ned that Guillermdiscl oses a punp

di spensing cl osure of substantially the same appearance as the

cl ai med design including “an integrally fornmed triangul ar
di spensing outlet.” See answer, p. 3. The exam ner al so
determ ned that G othoff teaches a narrower dispensing spout
having a slight downward angl e and concave sidewalls. 1d. It
is the examner’s position (id. at 4) that, in view of
Gothoff, it would have been obvi ous

to nodify the dispensing closure of Guillerm by
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nodi fying its integrally formed, slightly protruding

di spensi ng spout to becone narrower and angl ed

downward, and to show a slight inward curvature

(concavity) to the side walls.

The appel lant points out that the top of Quillerms
actuator includes a planar extension of the upper surface of
the actuator which fornms a roof or |edge covering a
hori zontal, rectangular spout. See main brief, p. 6. The
appel | ant al so enphasi zes that the top surface of Gothoff’s
actuator is entirely convex, as opposed to the essentially
flat top surface of the actuator of the clainmed design and
that the free end of the outlet spout in Gothoff is
per pendi cul ar to the | ongitudinal dinension of the spout. 1d.
at 7 and 8. Thus, the appellant argues that even if it had
been obvious to nodify the design of Guillermin view of
G ot hoff, one would not have arrived at the appellant’s

cl ai med actuator design. 1d. at 8 and reply brief, p. 4. W

agr ee.

The G othoff reference shows a |iquid di spenser actuator
portion having a convex top surface. The outlet spout is

curved on an arc continuous with the top surface, rather than
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being at an angle to a flat top as clainmed. The appellant is
al so correct in pointing out that the free end of the outlet
spout in Gothoff is perpendicular to the |Iongitudinal

di mensi on of the spout, not angulated as clained. Thus, it is
our determ nation that the clai ned design woul d not have been
suggested by the conbi ned teachings of Guillermand G othoff,
nei t her of which teaches or suggests a |liquid dispenser
actuator portion having a flat top with an angul ated spout or
a free end of the spout being angulated to the |ongitudinal
axis of the spout.

As indicated supra, Eke was cited for its teaching of a
container with a punp di spensing cl osure whose m ddl e housi ng
or collar portion flares slightly outward as it neets the
contai ner, not for the design of the actuator portion.
Nevert hel ess, we have carefully reviewed the Eke patent, but
find nothing therein that makes up for the deficiencies of
@Quillermand Gothoff noted above. It therefore is our
conclusion that the conbined teachings of Guillerm G othoff

and Eke fail to establish a prima facie case of obvi ousness

with regard to the clainmed subject matter
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Since the applied prior art fails to teach or suggest the
aesthetic features of the clainmed design, we will not sustain
the standing 35 U S.C. §8 103 rejection based on CGuillerm
G ot hoff and Eke.

The decision of the examner is reversed.

REVERSED

EDWARD C. KI M.I N
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

KENNETH W HAI RSTON
Adm ni strative Patent Judge

JOHN F. GONZALES
Adm ni strative Patent Judge
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