The opinion in support of the decision being entered
today was not witten for publication and is not
bi ndi ng precedent of the Board.
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ON BRI EF

Bef ore McCANDLI SH, Seni or Adnini strative Patent Judge, and
McQUADE and GONZALES, Administrative Patent Judges.

McQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

Robert C. Kerr et al. appeal fromthe final rejection of
claims 1, 5 and 6, all of the clains pending in the

application. W reverse and renand.

THE | NVENTI ON
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The invention relates to "floor mats wherein an
antim crobi al agent has been incorporated into at |east one of
either the pile surface or backing and is preferably present
in both" (specification, page 1). Caim1 is illustrative and
reads as foll ows:

1. A launderable dust control mat having anti m crobi al
properties, the mat conprising: a pile fiber upper surface
and a pol yner backi ng surface di sposed beneath said pile fiber
upper surface, wherein said pile fiber upper surface conprises
a plurality of tufts formed from sol ution dyed nylon yarns
i ncorporating a netal based antim crobial agent disposed
t hroughout all portions of said yarns and sai d backing surface
i ncludes a netal based antim crobial agent encapsul ated
therein, such that both said pile fiber upper surface and said
pol ymer backing surface contribute to the antim crobial
properties of said mat.

THE PRI OR ART

The references relied upon by the exam ner as evidence of

obvi ousness are:

W son 4,679, 859 Jul . 14, 1987
Gsborn et al. (Gsborn) 4,701,518 Cct. 20, 1987
Nagahanma et al. (Nagahamm) 5, 305, 565 Apr. 26, 1994

THE REJECTI ONS

Claims 1 and 5 stand rejected under 35 U.S.C. 8§ 103(a) as

bei ng unpatentabl e over Wlson in view of OGsborn.
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Claim6 stands rejected under 35 U.S.C. 8 103(a) as being
unpat ent abl e over Wl son in view of Gsborn and Nagahana.

Attention is directed to the appellants' brief (Paper No.
7) and to the exam ner's answer (Paper No. 8) for the
respective positions of the appellants and the exam ner with
regard to the nerits of these rejections.

DI SCUSSI ON

Wl son, the examner's primary reference, pertains to
dust control products such as nops and fl oor mats which
i nclude antimcrobial agents to inhibit the growth of
undesirabl e organisns. 1|In general, the floor nmat enbodi nent
20 consists of a backing 21 and a plurality of yarns 22
projecting therefrom (see Figure 5). The backing may be nade
of rubber and the yarns of nylon, and each nmay be fully
i npregnated with an antim crobial conpound during its
manuf act uri ng process (see columm 2, lines 35 through 54; and
colum 6, line 20, through colum 7, line 60).

As conceded by the exam ner (see page 2 in the answer),
the Wlson floor mat does not nmeet the [imtation in claim1l
requiring the nylon yarns to be "solution dyed." Although the

under | yi ng specification does not define the term"solution

-3-



Appeal No. 2000-0570
Application No. 09/028, 943

dyed," the appellants are on record (see Paper No. 4) as
stating that one of ordinary skill in the art would have
understood this termin accordance with the definition set

forth in Dictionary of Fiber & Textile Technol ogy®' whi ch

i ndicates that solution dyeing is "[a] termto describe a
manuf actured fiber (yarn, staple, or tow) that has been
colored by the introduction of pignents or insoluble dyes into
the polyner nelt or spinning solution prior to extrusion" and
that "[u]sually, the colors are fast to nost destructive
agents."

Gsborn discloses that "[a]ntimcrobial activity is
inparted to nylon during its preparation by adding to the
nyl on form ng nononer(s), a zinc conpound . . . and a
phosphorus conmpound . . . [and that] [f]ibers nmade fromthe
resulting nylon contain the reaction product uniformy
di spersed therein and have antim crobial activity of a
per manent nature" (Abstract). O particular interest is
Gsborn’ s description of carpets nmade of such fibers which were

"bl ank dyed" (colum 2, line 57) to produce test sanpl es.

1 A copy of the relevant dictionary pages is appended to
Paper No. 4.
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In rejecting claim1 under 35 U.S.C. 8§ 103(a), the
exam ner found that "OSBORN et al. teaches that it is known in
the art to solution dye '"Nylon 6,6" fibers inpregnated with a
nmet al based antim crobial agent” (answer, page 2). Based on
this finding, the exam ner concluded that it would have been
obvious to a person having ordinary skill in the art at the
time the invention was nmade

to solution dye the mat and backing of WLSON with

the zinc based anti m crobial agent of OSBORN et al.

in order to produce a dust mat; wherein the

antim crobial agent is evenly dispersed, thereby

pronoting the dye-fastness and permanent retention

of the antimcrobial activity of the mat and backi ng

[ answer, page 2].

The record, however, does not provide any factual support
for the exam ner’s apparent position that Gsborn’s addition of
an antimcrobial agent to nylon nelt constitutes, or would
have been recogni zed by the artisan as, a solution dyeing
step. The only dyeing step disclosed by Gsborn is the bl ank
dyeing step perfornmed on carpets nmade of nylon fibers
i npregnated with antimcrobial material. This blank dyeing
step clearly does not respond to the unchall enged definition

of "sol ution dyeing" which has been advanced by the

appel l ants. Thus, Osborn does not cure Wlson’s failure to
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nmeet the limtation in claiml1 requiring the nylon yarns to be
"sol ution dyed."

Accordingly, we shall not sustain the standing 35 U.S. C

§ 103(a) rejection of claim1, or of claimb5 which depends

therefrom as bei ng unpatentable over WIlson in view of
Gsbor n.

Si nce Nagahama also fails to overcone the above noted
deficiency of Wlson, we shall not sustain the standing
35 U.S.C. §8 103(a) rejection of claim6, which depends from
claim1l1, as being unpatentable over Wlson in view of Gsborn

and Nagahana.

REMAND

The dictionary definition of the term"sol ution dyeing”
which is of record and appel lants' comrents with respect
thereto indicate that the solution dyeing of polyner fibers
and its col orfast advantages were known in the art at the tine
of appellants’ invention. This application is hereby renmanded
to the exam ner to consider whether this information, when
considered in conjunction with the teachings Wl son, Gsborn

and Nagahama, would have rendered the subject matter recited
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in the appeal ed cl ains obvious within the neaning of 35 U S.C

§ 103(a).

SUMVARY
The decision of the examner to reject clains 1, 5 and 6
under 35 U. S.C. § 103(a) is reversed and the application is
remanded to the exam ner for further consideration.

REVERSED AND REMANDED

HARRI SON E. McCANDLI SH )
Seni or Adm ni strative Patent Judge )
)
)
)
JOHN P. McQUADE ) BOARD OF
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Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)
)
JOHN F. GONZALES )
Adm ni strative Patent Judge )
JPM cl m



Appeal No. 2000-0570
Application No. 09/028, 943

Terry T. Moyer
P. 0. Box 1927
Spartanburg, SC 29304



