The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 10 through 13. Cains 18 and 19, the only
other clains pending in the application, have been w t hdrawn
fromfurther consideration as being directed to a non-el ected
invention. dains 1 through 9 and 14 through 17 have been

cancel ed.
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Appel lants’ invention is directed to a baffle preformfor
use in the manufacture of a heat exchanger with a baffl ed,
t ubul ar header. Independent claim 10 is representative of the
subj ect matter on appeal and a copy of that claimnmy be found

in the Appendi x to appellants’ brief.

The prior art references relied upon by the exam ner in
rejecting the appeal ed clains are:

Knocke 3,269, 582 Aug. 30,
1966

Gre 5, 450, 667 Sept. 19,

1995

Clainms 10 through 13 stand rejected under 35 U S.C. § 103
as bei ng unpatentabl e over the conbined teachi ngs of Knocke

and Gre.

Rat her than attenpt to reiterate the examner's ful
comentary with regard to the above-noted rejection and the
conflicting viewpoints advanced by the exam ner and appel |l ants

regarding the rejection, we nmake reference to the examner's
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answer (Paper No. 12, muailed Septenber 2, 1999) for the
reasoning in support of the rejection, and to appellants’
brief (Paper No. 10, filed August 20, 1999) and reply brief
(Paper No. 13, filed October 29, 1999) for the argunents

t her eagai nst .

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to appellants’ specification and cl ai s,
to the applied prior art references, and to the respective
positions articul ated by appellants and the exam ner. As a
consequence of our review, we have nmade the determ nations

whi ch foll ow

On page 3 of the answer, the exam ner directs us to
Figure 8 of the Knocke patent urging that the cl osure plug
(601) seen therein reads directly on the structure recited in
appellants’ clainms, with the exception that the closure plug
described in Knocke is not disclosed as being forned of

alum num as required in the clains on appeal and | acks the
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recited braze clad of appellants’ clained subject matter. To
account for these differences, the exam ner points out that
alumnumand its alloys are notoriously well known netals for
fabricating diverse parts and that the Gre patent teaches a
cl osure plug “sonewhat |ike Knocke’s” in which the plug is
defornmed into gripping contact wwth a header wall to hold it
in place and wherein, to ensure a good seal with the wall, the
plug can optionally be soldered in place. Fromthese

t eachi ngs, the exam ner concludes that it would have been
obvious to one of ordinary skill in the art at the tinme of
appel lants’ invention “to formthe closure plug of Knocke out
of a well known material such as alum num and in view of
Gre, to provide a solder clad I ayer on the al um numplug in
the well known manner to provide a reliable seal wth the wall

in which the plug is installed” (answer, page 4).

After discussing the closure plug of Knocke and
deformabl e partition (2) of Gre, appellants assert (brief,
page 7) that the concepts involved in these two patents are

mutual Iy inconpatible and that there is no reason to conbi ne
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t hem ot her than through the use of hindsight. In appellants’
vi ew, the exam ner has conbi ned the applied references only
after reading and studyi ng appellants’ own discl osure which
has served as the road map for the conmbination. W agree with

appel l ants’ assessnment of the exami ner’s rejection.

Assumi ng for argunent sake that Knocke is anal ogous prior
art, we nonethel ess share appellants’ view that there is no
notivation, teaching or suggestion in the applied references,
whet her considered individually or collectively, for the
exam ner’ s proposed conbination thereof in such a manner as to
result in appellants’ clainmed baffle preform In this regard,
we agree with appellants that the exam ner has used
i nper m ssi bl e hindsi ght derived from appellants’ own teachi ngs
in seeking to conbine the applied prior art references in a
manner so as to result in a baffle preformthat has the

specific configuration set forth in appellants’ clains on

appeal, is made of alum num and includes a braze clad on at
| east one side thereof. In our opinion, even if one of
ordinary skill in the art had selected sone form of al um num
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as the resiliently deformable material for making the closure
pl ug i n Knocke, such artisan would not then have found any

t eachi ng/ suggestion in the applied references for al so
providing the resiliently deformable closure plug of Knocke
with a braze clad on at | east one side thereof. As urged by
appel l ants, the concepts involved in the resiliently

def ormabl e pl ug of Knocke and the plastically defornmable
partition of Gre are so fundanentally different as to be
nmutual Iy inconpatible and to thus strongly mlitate against

their conbi nati on.

Wth respect to the examner’s rejection, we note that,

as our court of reviewindicated in In re Fritch, 972 F.2d

1260, 1266, 23 USPQR2d 1780, 1783 (Fed. Cir. 1992), it is

i mperm ssible to use the clained invention as an instruction
manual or "tenplate" to piece together isolated disclosures
and teachings of the prior art so that the clained invention
is rendered obvious. That sanme Court has al so cautioned
agai nst focussing on the obviousness of the differences

between the clained invention and the prior art rather than on
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the invention as a whole as 35 U . S.C. 8§ 103 requires, as we
beli eve the exam ner has done in the present case. See, e.g.,

Hybritech Inc. v. Mnoclonal Antibodies, Inc., 802 F.2d 1367,

1383, 231 USPQ 81, 93 (Fed. G r. 1986), cert. denied, 480 U S

947 (1987).

Since we have determ ned that the teachings and
suggestions found in Knocke considered with those of Gre
woul d not have nade the subject matter as a whole of clains 10
t hrough 13 on appeal obvious to one of ordinary skill in the
art at the tinme of appellants’ invention, we nust refuse to
sustain the examner’s rejection of those clains under 35

U S . C § 103.
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In light of the foregoing, the decision of the exam ner
to reject clainms 10 through 13 of the present application

under 35 US.C. § 103 is reversed.

REVERSED

NEAL E. ABRAMS )
Adm ni strative Patent Judge

BOARD OF PATENT
CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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