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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 2, 4, 6, 9, 11 and 29 through 34, which

are all of the clains remaining in this application. Cains
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1, 3, 5, 7, 8 10 and 12 through 28 have been cancel ed.

Appellant's invention is directed to a |ightweight,
mul ti-1ayer cover for a swi nmng pool, wherein the | ower
| ayer, i.e., the layer adjacent the water in use, includes a
reflective surface or filmfor reflecting a substantial anount
of heat directed fromthe pool water towards said | ower |ayer
back into the pool water. Independent clainms 31 and 32 are
representative of the clainmed subject matter, and a copy of
those clains may be found in the Appendix to appellant's

brief.

The prior art references of record relied upon by the

exani ner are:

Yel | ot t 3,072,920 Jan. 15,
1963
W son 4,426, 995 Jan. 24,
1984

Clainms 2, 4, 29, 31, 33 and 34 stand rejected under
35 U S.C 8 102(b) as anticipated by Yellott.
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Clains 6, 9, 11, 30 and 32 stand rejected under 35 U. S. C

8§ 103 as being unpatentable over Yellott in view of WIlson.!?

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and appell ant regardi ng the above-noted
rejections, we refer to the exam ner's answer (Paper No. 30,
mai | ed March 8, 2000) and to appellant's brief (Paper No. 29,

filed January 24, 2000) for a full exposition thereof.

OPI NI ON

Having carefully reviewed the anticipation and
obvi ousness issues raised in this appeal in light of the
record before us, we have cone to the conclusion that the
exam ner's rejections of the appealed clainms under 35 U S.C. §
102(b) and 8 103 will not be sustained. CQur reasoning in

support of these determ nations foll ows.

'As noted on page 4 of the exam ner's answer, the
rejections of clains 2, 4, 9, 11 and 29 through 34 under 35
U S . C 8 102(b) as anticipated by Wl son and of claim®6 under
35 US.C. 8 103 relying on WIlson alone as set forth in the
final rejection (Paper No. 25) have been rescinded or
wi t hdrawn by the exam ner.
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| ndependent clainms 31 and 32 are each directed to a
mul ti-1ayer pool cover which includes a | ower reflective |ayer
that is to be in contact wwth the water when the pool cover is
in use. The lower reflective |ayer includes a plurality of
pockets integral thereto and a reflective surface (claim31)
or areflective surface film(claim32) which reflects a
substantial anmount of the heat radiating fromthe pool water
toward the lower reflective |ayer back into the pool water.
In rejecting claim31 under 35 U S.C. §8 102(b) as antici pated
by Yellott, the exam ner urges that the over-layer (9) of
Yellott as seen in the position depicted in Figure 3 of that
patent constitutes a reflective surface as clained. For the
reasons set forth on pages 14 and 15 of the brief, we find the

exam ner's position to be in error.

From a conpl ete eval uation of the teachings of the
Yellott patent and the article by Frank Edlin nmentioned in
that patent at columm 3, lines 21-28, it is apparent to us
that the transparent plastic over-layer (9) of Yellott is not
a reflective surface which acts to reflect a substanti al
anount of the heat radiating fromthe pool water toward the
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| ower | ayer back into the pool water. |Instead, as is urged by
appellant, the layer (9) in the position seen in Figure 3 of
the Yellott patent will actually be transparent to the heat
radi ati on com ng fromthe pool water, thus allowing it to be
transmtted through over-layer (9) into the air space (10),
where the heat energy will then be trapped and reflected off
the interior wall of over-layer (9), and back into the

ai rspace (10), thereby creating the "green house" effect
described in Yellott (col. 1, lines 48-57). 1In this regard,
the material of the transparent over-layer (9) in Yellott may
be said to provide unidirectional reflectivity, i.e., whereby
it is transparent to essentially all of the solar spectrum

(i ncluding heat radiation) directed at the air space (10),
e.g., as seen in Figure 4 of Yellott, and then acts as a heat
trap by reflecting the | ong wave heat radiation fromthe
interior surface of the over-layer (9) when such heat energy

attenpts to reradiate fromthe air space (10).

As a result of the foregoing, it is abundantly clear to
us that the over-layer (9) of Yellott will not reflect a
substantial anmount of the heat radiating fromthe pool water
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toward the | ower | ayer of the pool cover back into the pool
water, as required in appellant's claim 31, but will instead
all ow that heat energy to be transmtted through the over-
layer (9) and trapped within the air space (10), thereby
creating the "green house" effect desired in Yellott. Thus,
t he pool cover of Yellott does not anticipate the nulti-I|ayer

pool cover set forth in appellant's claim31 on

appeal and the exam ner's rejection of claim31l under 35
U S C

8 102(b) based on Yellott will not be sustained.

It follows fromour determ nation above that the
exam ner's rejection of dependent clains 2, 4, 29, 33 and 34
under 35 U.S.C. 8§ 102(b) as anticipated by Yellott wll also
not be sustained, since these clains include all of the

[imtations of independent claim 31.

Turning to the examner's rejection of clains 6, 9, 11
30 and 32 under 35 U.S.C. 8§ 103 as being unpatentabl e over
Yellott in view of WIlson, we note that the exam ner now seeks
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to associate a filmwth the Yellott reflective surface "in
order to utilize one of many conventionally accepted net hods
for rendering a surface heat reflective" (answer, pages 5-6).
However, we observe that even if this conbination were made,
we agree with appellant (brief, page 16) that the result woul d
not be a pool cover like that set forth in clains 6, 9, 11, 30
and 32 on appeal, since both Yellott and Wl son teach a
unidirectional reflective surface on the interior of the air
spaces therein for the specific purpose of creating a "green
house" effect in the air spaces. Therefore, even if the
unidirectional reflective characteristic of the surface in
Yellott were to be provided by a film as taught in WIson
(col. 2, lines 56-62), the over-layer would still not reflect
a substantial anmount of the heat radiating fromthe pool water
toward the | ower | ayer of the pool cover back into the pool
water, as required in appellant's clainms on appeal, but would
instead allow that heat energy to be transmtted through the
over-layer (9) and trapped within the air spaces (10), as
described in both Yellott and Wl son. Accordingly, we will not
sustain the examner's rejection of clains 6, 9, 11, 30 and 32
under 35 U. S.C. 8 103 as being unpatentable over Yellott in
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vi ew of W/ son.

In addition to the foregoing, we REMAND this application
to the exam ner for a nore conplete search of the prior art.
In the exam nation of an application for patent, the exam ner
is charged with the responsibility of conducting a thorough
search of the prior art, which search should cover the
i nvention as described and clai ned, including the inventive
concepts toward which the clains are directed. Noting that
t he "SEARCHED' box on the file wapper of the present
application indicates that the exam ner only searched this
case in Cass 4, subclasses 498, 499, we observe that §
904.01(c) of the MP.E. P. cautions the exam ner that not only
nmust the art be searched within which the invention clained is
classifiable, but also all pertinent and anal ogous arts
regardl ess of where classified. In that regard, we see no
reason why the multi-layer sheet material disclosed in the
present application would be imted to use as a pool cover
i ke that searched by the exam ner thus far. Accordingly, we
suggest the followi ng areas as exanples of those we think
shoul d additionally be searched: O ass 126, subclass 426 and
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Cl ass 428. O her pertinent areas where the sheet nateri al
coul d reasonably be found may be known to the exam ner and

shoul d al so be consi der ed.

The decision of the examner to reject clains 2, 4, 29,
31, 33 and 34 under 35 U.S.C. 8§ 102(b) as anticipated by
Yellott is reversed. The examner's decision to reject clains
6, 9, 11, 30 and 32 under 35 U.S.C. § 103 as being

unpat ent abl e over Yellott in view of Wlson is also reversed.

This application, by virtue of its "special" status
requires an imedi ate action. Manual of Patent Exam ning
Procedure

§ 708.01 (7th ed., Rev. 1, Feb. 2000).

REVERSED AND REMANDED
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