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ON BRI EF

Bef ore COHEN, ABRAMS, and NASE, Adninistrative Patent Judges.
NASE, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final

rejection of clainms 2, 6-8, 10, 11, 17 and 19, which are al

of the clains pending in this application.

W REVERSE

BACKGROUND
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The appel lants' invention relates to an easy-open
beverage container in the formof a flexible pouch in which a
beverage therein is consuned through a straw. A copy of the
cl ai ms under appeal is set forth in the appendi x to the

appel l ants' brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Lehmacher et al. 3,337,117 Aug. 22,

1967

(Lehmacher)

Papro A G 215, 885? July 12, 1958

(Papro) (Austria)

St anek 2,647,399 May 5, 1977
( Ger many)

Clainms 2, 6-8, 10, 11, 17 and 19 stand rejected under
35 U.S.C. 8 103 as being unpatentable over Papro in view of

St anek.

'In determning the teachings of Papro, we will rely on
the translation of record provided by the USPTO.

2 |n determning the teachings of Stanek, we will rely on
the translation of record provided by the USPTO
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Clainms 2, 6-8, 10, 11, 17 and 19 stand rejected under
35 U.S.C. 8 103 as being unpatentabl e over Stanek in view of

Lehmacher.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejections, we nmake reference to the final rejection (Paper
No. 18, mmiled Novenmber 23, 1999) and the answer (Paper No.

21, mailed April 28, 2000) for the examner's conplete
reasoning in support of the rejections, and to the brief
(Paper No. 20, filed April 13, 2000) and reply brief (Paper
No. 22, filed May 16, 2000) for the appellants' argunents

t her eagai nst .

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clainms, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. Upon evaluation of all the evidence before us, it

is our conclusion that the evidence adduced by the exam ner is
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insufficient to establish a prinma facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll
not sustain the examner's rejection of clainms 2, 6-8, 10, 11
17 and 19 under 35 U. S.C. § 103. Qur reasoning for this

determ nati on foll ows.

In rejecting clains under 35 U. S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of

obvi ousness. See Inre Rijckaert, 9 F.3d 1531, 1532, 28

UsP@@d 1955, 1956 (Fed. Cir. 1993). A prima facie case of

obvi ousness is established by presenting evidence that would
have | ed one of ordinary skill in the art to conbine the
rel evant teachings of the references to arrive at the clai ned

invention. See In re Fine, 837 F.2d 1071, 1074, 5 USPQd

1596, 1598 (Fed. Cr. 1988) and In re Lintner, 458 F.2d 1013,

1016, 173 USPQ 560, 562 (CCPA 1972).

Claim 17, the sol e i ndependent claimon appeal, reads as
fol |l ows:
An easy-open beverage container in the formof a

fl exi bl e pouch in which a beverage therein is consuned
t hrough a straw conpri si ng:
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a front barrier wall and a back barrier wall, each
said barrier wall including top edges and upper portions
of opposite side edges which matingly face one anot her
and which form an open top therebetween;

a downwar dl y-extendi ng bi fold nmenbrane |l ocated in
t he open top and having a | ongitudinal fold and
peri pheral edges di sposed adjacent the top edges and
upper portions of the opposite side edges of said front
and back barrier walls;

a nmenbrane attaching neans for securely attaching
t he peri pheral edges of said bifold nmenbrane to adjacent
top edges and upper portions of the opposite side edges
of said barrier walls such that said bifold nenbrane
conpletely closes the open top and the facing top edges
of said barrier walls are novabl e away from one anot her
about the longitudinal fold of said bifold nenbrane to
expose the longitudinal fold for piercing by the straw

side attaching nmeans for securely attaching facing
portions of the peripheral edges of said bifold nmenbrane
adj acent the upper portions of the opposite side edges of
said barrier walls to one anot her whereby the facing
upper portions of the opposite side edges are not novabl e
away from one anot her; and

a barrier peel seal provided between facing portions
of the peripheral edges of said bifold nmenbrane adjacent
the top edges of said barrier walls whereby said peel
seal provides a tanper-evident and sanitary seal for said
bi fol d nenbrane which is easily broken in order to nove
the facing top edges away from one another to expose said
| ongi tudinal fold of said bifold nenbrane, wherein said
peel seal is a weak heat seal

The rejection over Papro in view of Stanek



Appeal No. 2000-2035 Page 6

Appl i cation No. 08/844, 282

W w il not sustain the rejection of clains 2, 6-8, 10,
11, 17 and 19 under 35 U.S.C. § 103 as bei ng unpatentabl e over

Papro in view of Stanek.

In this rejection, the exam ner determ ned (final
rejection, p. 2) that Papro disclosed the subject matter of
claim 17 except for the "peel seal"” and that it would have
been obvious to one having ordinary skill in the art at the
time the invention was nade to provide the self-closing,
bi fol d nenbrane of Papro with the peel seal and pull tabs of
Stanek, in order to prevent premature access to the self-

cl osi ng nmenbr ane.

The appel lants argue (brief, pp. 4-5) that the applied
prior art does not suggest the clainmed subject matter. W

agr ee.

Al'l the clains under appeal require both a barrier peel
seal provided between facing portions of the peripheral edges
of the bifold nenbrane adjacent the top edges of the barrier

walls and the barrier walls being novabl e away from one
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anot her about the longitudinal fold of the bifold nmenbrane to
expose the longitudinal fold for piercing by the straw.
However, these |imtations are not suggested by the applied
prior art. In that regard, while Papro does teach barrier
wal | s bei ng novabl e away from one anot her about a | ongitudinal
fold of a bifold nenbrane to expose the longitudinal fold for
piercing by a straw, Papro does not teach or suggest using a
barrier peel seal provided between facing portions of the

peri pheral edges of the bifold nenbrane adjacent the top edges
of the barrier walls. Likew se, while Stanek does teach a
barrier peel seal in Figures 5 and 6, Stanek does not teach or
suggest using his barrier peel seal in conbination with
barrier walls novabl e away from one anot her about a

| ongitudinal fold of the bifold nmenbrane to expose the

| ongitudinal fold for piercing by a straw

In our view, the only suggestion for nodifying Papro in
t he manner proposed by the exam ner to neet the above-noted
[imtations stens from hindsi ght know edge derived fromthe
appel l ants' own di sclosure. The use of such hindsight

know edge to support an obvi ousness rejection under 35 U.S. C
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8 103 is, of course, inpermssible. See, for exanple, W L.

Gore and Assocs., Inc. v. Grlock, Inc., 721 F.2d 1540, 1553,

220 USPQ 303, 312-13 (Fed. GCr. 1983), cert. denied, 469 U S

851 (1984). It follows that we cannot sustain the exam ner's
rejections of clains 2, 6-8, 10, 11, 17 and 19 under 35 U S.C

§ 103 as bei ng unpatentabl e over Papro in view of Stanek.

The rejection over Stanek in view of Lehmacher

W will not sustain the rejection of clains 2, 6-8, 10,
11, 17 and 19 under 35 U.S.C. §8 103 as bei ng unpatentabl e over

St anek in view of Lehnmcher.

In this rejection, the exam ner determ ned (fi nal
rejection, p. 3) that Figures 5 and 6 of Stanek discl osed the
subj ect matter of claim 17 except for the bottom of the self-
cl osi ng nenbrane 2 having a pierceable, |ongitudinal fold
i nstead of bei ng open-ended and that in view of the teachings
of Lehmacher it would have been obvious to one having ordinary
skill in the art at the tinme the invention was nade to
substitute a pierceable, longitudinal fold for the open end of

t he Stanek nenbrane.
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The appel lants argue (brief, pp. 5-6) that the applied
prior art does not suggest the clainmed subject matter. W

agr ee.

As pointed out above, all the clains under appeal require
both a barrier peel seal provided between facing portions of
t he peripheral edges of the bifold nmenbrane adjacent the top
edges of the barrier walls and the barrier walls being novabl e
away from one anot her about the |ongitudinal fold of the
bi fol d nenbrane to expose the longitudinal fold for piercing
by the straw. However, these Iimtations are not suggested by
the applied prior art. |In that regard, while Stanek does
teach a barrier peel seal in Figures 5 and 6, Stanek does not
teach or suggest using his barrier peel seal in conbination
with barrier walls novabl e away from one anot her about a
| ongitudinal fold of the bifold nmenbrane to expose the
| ongitudinal fold for piercing by a straw. Likew se, while
Lehmacher does teach barrier walls being novabl e away from one
anot her about a longitudinal fold of a bifold nmenbrane to
expose the longitudinal fold for piercing by a straw,

Lehnmacher does not teach or suggest using a barrier peel seal
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provi ded between facing portions of the peripheral edges of
the bifold nmenbrane adjacent the top edges of the barrier

wal | s.

Once again, it is our viewthat the only suggestion for
nodi fying Stanek in the manner proposed by the exam ner to
meet the above-noted limtations stens from hi ndsi ght
know edge derived fromthe appellants’' own disclosure. It
follows that we cannot sustain the exam ner's rejections of
clainms 2, 6-8, 10, 11, 17 and 19 under 35 U.S.C. 8§ 103 as

bei ng unpat ent abl e over Stanek in view of Lehnmacher.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
claims 2, 6-8, 10, 11, 17 and 19 under 35 U.S.C. 8 103 is
rever sed.

REVERSED

| RW N CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

NEAL E. ABRAMS APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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KRAFT FOODS | NC
555 SOQUTH BROADWAY
TARRYTOMWN, NY 10591
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