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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of the follow ng design claim

The ornanental design for a handle, as shown and
descri bed.

In rejecting the appeal ed clai munder 35 U.S.C. § 1083,
the exam ner relies upon the follow ng two references:

Si npson Des. 199, 839 Dec. 22, 1964
Decursu et al. (Decursu) Des. 370, 617 Jun. 11, 1996
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The appeal ed claimstands rejected under 35 U.S.C. § 103
as bei ng unpatentabl e over Decursu in view of Sinpson.

Reference is made to the brief and reply brief (Paper
Nos. 13 and 15) and the answer (Paper No. 14) for the
respective positions of the appellant and the exam ner with
regard to the nerits of this rejection.

Appell ant's cl ai ned desi gn

Appel l ant's handl e design includes a central elongate
cylindrical stalk section having a softly curving right-angle
el bow extending fromeach end of the stalk, with a
circunferential seam defining each end of the stalk and the
begi nning of each el bow. Each elbow starts with a cylindrical
section extending co-axially fromthe stalk section and
transitioning into a | eg section extending radially outward
fromthe cylindrical section. The |leg sections have flat side
faces, partial cylindrical inner faces (facing one another)
and outer faces which are curved in two directions (seen in
the side views and front and rear views). Wile the outer
faces of the leg sections are softly and continuously curved
fromthe junctions with the cylindrical sections of the el bows
to the end faces of the leg sections, there is an abrupt and
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di stinct edge marking the junction between the cylindrical
section of the el bow and the curved outer face of each |eg
section.

The applied prior art

The Decursu handl e design includes a central elongate
cylindrical stalk having an el bow extending fromeach end of
the stalk, with a circunferential seam defining each end of
the stal k and the beginning of each el bow. The outer faces of
the el bows are generally flat and inclined, with respect to
the axial direction of the stalk, at an acute angle, rather
than a right angle as in appellant's design. Consequently,
the overall aesthetic inpression of the Decursu design is of a
handl e having a central cylindrical stalk with inclined,
rather than right-angle, elbows having flat outer faces.

The Sinpson handl e design gives the overall inpression of
a Cshape, inthat it includes an elongate cylindrical stalk
having a quarter-pie shaped end cap portion extending from
each end, each end cap portion having a U shaped fl ange
portion at the end thereof. The inner faces of the end cap

portions are flat and extend outward fromthe stalk at the
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| ocations of the seans abruptly at right angles to the axial
direction of the stalKk.
Qpi ni on
The test for determ ning obviousness of a clainmed design
under 35 U. S.C. 8 103 is whether the design woul d have been
obvious to a designer of ordinary skill who designs articles

of the type involved. See In re Carter, 673 F.2d 1378, 1380,

213 USPQ 625, 626 (CCPA 1982) and In re Nal bandi an, 661 F.2d

1214, 1216, 211 USPQ 782, 784 (CCPA 1981). Furthernore, in
order to support a hol ding of obviousness under 8§ 103, there
must be a reference, a sonething in existence, the design
characteristics of which are basically the sane as the cl ai ned

design. See In re Rosen, 673 F.2d 388, 391, 213 USPQ 347, 350

(CCPA 1982).

As regards the conbination of references in design cases,
the question is not whether the references sought to be
conbi ned are in analogous arts in the nechani cal sense, but
whet her they are so related that the appearance of certain
ornanental features in one would suggest the application of

those features to the other. In re davas, 230 F.2d 447, 450-

451, 109 USPQ 50, 52-53 (CCPA 1956).
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As di scussed above, appellant's design has an overal
appear ance whi ch woul d nake a different visual inpression to
the eye of a handl e designer of ordinary skill as conpared
with the Decursu design. |In particular, appellant's design
has t he appearance of softly curving el ongate el bows extending
froma cylindrical stalk, while Decursu's design has the
appearance of flat inclined el bows extending froma
cylindrical stalk.

It is the examner's position (answer, page 4) that
Si npson’ s desi gn woul d have suggested to a designer of
ordinary skill nodification of the Decursu design by curving
the inclined flat surfaces (designated herein as the outer
faces).

Even assum ng that Decursu does have the sanme basic
design characteristics as appellant's design so as to

constitute a proper Rosen type reference and that the Decursu

and Sinpson designs are so related that the appearance of
certain ornanental features, such as the curved outer faces,
in Sinpson woul d suggest the application of those features to
t he Decursu design, we share appellant's view, as expressed on
page 6 of the brief, that conbination of the applied prior art
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references would not result in appellant's clainmed design.
Qur reasons for this conclusion follow.

As the court in |n re Harvey, 12 F.3d 1061, 1063, 29

uUsP@d 1206, 1208 (Fed. Cir. 1993) stated,

[i]n ornanental design cases, a proper obvi ousness

rejection based on a conbination of references

requires that the visual ornanental features (design

characteristics) of the clainmed design appear in the

prior art in a manner which suggests such features

as used in the clained design. |[If, however, the

conbi ned teachi ngs suggest only conponents of a

cl ai med design, but not its overall appearance, an

obvi ousness rejection is inappropriate [citations

omtted].

Here, as we noted above, the Decursu and Si npson designs
present two aesthetically different end cap alternatives, the
Decursu end caps having the appearance of inclined el bows and
the Sinpson end caps having the appearance of quarter-pies.
Absent appellant's own design, we are at a | oss to know why
t he ordi nary designer would have singled out only the curved
outer faces, and not the flat inner faces, overall quarter-pie
shape and enl arged end fl anges of the end caps, for
i ncorporation into the Decursu design as the exam ner

proposes. In any event, while Sinpson does show a handl e

having end caps with curved outer faces, those curved outer
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faces run continuously fromthe circunferential seans defining
the ends of the stalk to the end flanges of the end caps. As
such, Sinpson woul d not have suggested provision of curved
outer faces on the Decursu design extending froml ocations
removed fromthe circunferential seans as in appellant's
design. In our view, the exam ner has inproperly conpared the
vi sual inpressions of selected, separate features of the prior
art designs, rather than the visual inpressions of the designs
as a whole in arriving at a conclusion of obviousness. It

follows then that we cannot sustain the exam ner's rejection.
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
appellant's design claimunder 35 U S.C. 8§ 103 is reversed.

REVERSED

KENNETH W HAI RSTON
Adm ni strative Patent Judge

BOARD OF PATENT

THOVAS A. WALTZ APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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