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DECI S| ON ON APPEAL

This is a decision on an appeal fromthe final rejection of
claims 1 and 2, all the clainms pending in the application.

Appel lant’ s invention pertains to a gun for spraying a
m xture of paint and reflective beads onto a surface. An
under st andi ng of the invention can be derived froma readi ng of

exenplary claim1l, reproduced bel ow



Appeal No. 2001-0673
Application No. 09/138, 445

1. A gun for spraying paint and reflective beads onto a
surface, said gun conpri sing:

an airless tip assenbly which atom zes pai nt passed
t heret hrough at a | ocus of atomnization shortly in
front of said tip assenbly; and

means for injecting reflective beads approxi mately
into said |l ocus of atom zation, said injecting
neans being attached to a source of reflective
beads.

As evi dence of obvi ousness, the examner relies on the

foll om ng references:

Bol | ag 4,856, 931 Aug. 15, 1989
Waggoner 3, 844, 485 Cct. 29, 1974

Clains 1 and 2 stand rejected under 35 U . S.C. § 103 as
bei ng unpatentabl e over Bollag in view of Waggoner.
The exam ner’s expl anation of the rejection is found on
page 3 of the answer and reads as foll ows:
The Boll ag reference discloses a spray striping
apparatus conprising a conventional sprayer nozzle

arrangenent with a “tip” 2 for paint and an “injection
means” 4 for beads, but does not disclose the paint

tip as being an “airless tip”. The Waggoner reference
di scl oses anot her sprayer having an airless tip 22.
It woul d have been obvious to one of ordinary skill in

the art to substitute a sprayer with an associ at ed
“airless tip” (if not already) as, for exanple, taught
by the Waggoner reference for the conventional sprayer
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and tip of the Bollag device wherein so doing woul d

amount to nmere substitution of one functional

equi val ent sprayer/tip arrangenent for another

Implicit in the above is the exam ner’s position that
nodi fi ed Bol |l ag spray apparatus would correspond in all respects
to the spray gun of the appeal ed cl ai ns.

Di scussi on

We have carefully reviewed the appellant’s invention as
described in the specification, the appealed clains, the prior
art applied by the exam ner and the respective positions
advanced by the appellant in the brief and by the exam ner in
the answer. As a consequence of our review, we conclude that
the exam ner’s rejection of the appeal ed clains under 35 U. S. C
8§ 103 cannot be sustained. Qur reasons follow

First, it is our view that neither of the applied
references teach a spray gun for spraying |iquid conprising an
airless tip assenbly which atom zes |iquid passed therethrough.
Bol | ag does not disclose that the “conventional spray nozzle”
t hereof for spraying paint conprises an airless tip assenbly,
and the exam ner does not contend otherw se. As to Waggoner,
the nost that can be said for this reference is that \Waggoner is
silent as to whether or not the spray nozzles 22, 23 are of the
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airless variety. Hence, the exam ner’s evidence of obvi ousness
does not provide a factual basis for concluding that it would
have been obvi ous for one of ordinary skill in the art to
provide an airless sprayer tip assenbly in the Bollag reference.
Second, the examiner’s opinion to the effect that
“sprayi ng” and “atom zing” are synonynous terns i s not well
taken. In this regard, we think appellant’s position that
“atom zing” is a subset of “spraying” is the better view  Thus,
we are in accord with appellant that “spraying” is not
necessarily “atomzing.” There is therefore no factual basis to
support the exam ner’s conclusion to the effect that the applied
prior art teaches a tip assenbly that “atom zes” a |iquid.
Finally, the prior art applied by the exam ner is devoid of
any teaching or suggestion of appellant’s inventive concept of
injecting particles into the atom zed stream at the particul ar
| ocation called for in the clains, nanely, “approximately into
[the] | ocus of atom zation” of the paint. The circunstance that
it 1s known in the art that a | ocus of atom zation exists in
airl ess atom zation sprayi ng devices does not suffice in this
regard. In addition, and in contrast to the position apparently
hel d by the exami ner, there is no basis for concluding that
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injecting particles into an atom zed stream at the particul ar
| ocation called for in claim1 would inherently result from

using an airless spraying technique in Boll ag.

The deci sion of the examner is reversed.

REVERSED

JOHN P. McQUADE
Adm ni strative Patent Judge

CHARLES E. FRANKFORT )
Adm ni strative Patent Judge )
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