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A. | ntroducti on
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The interference is before a nerits panel for entry of a
final decision and judgnent.

B. Fi ndi ngs of Fact

1. This interference was declared on May 22, 1998, with
a single count.

2. Senior party Fuller filed prelimnary notion 1 to
add proposed count 2, contingent prelimnary notion 2 to add
proposed count 3 in case prelimnary notion 1 is not granted,
and contingent prelimnary notion 3 to add proposed count 4 in

case prelimnary notions 1 and 2 are not granted.

3. Juni or party Patel filed no prelimnary notions.
4. Junior party Patel filed no prelimnary statenent.
5. Juni or party Patel did not oppose any one of senior

party Fuller’s prelimnary notions 1, 2, and 3.

6. On Septenber 1, 1998, adm nistrative patent judge
Murriel Crawford issued an order for junior party Patel to
show cause why judgnent shoul d not be granted agai nst the
junior party with respect to the subject matter of count 1,
setting a response period of 20 days.

7. Juni or party Patel has not responded to the show

cause order.
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8. Wthin the 20 day period for the junior party to
respond to the order to show cause, senior party Fuller filed
a m scel |l aneous notion pointing out that the show cause order
did not address the matter of the senior party’ s pending
notions to add a new count, and requesting that the
interference be re-declared with count 2, 3, or 4, as proposed
in the senior party’s prelimnary notions.

9. Juni or party Patel did not respond to senior party
Ful l er’ s m scel | aneous noti on.

10. Senior party Fuller’s prelimnary notions 1, 2, and
3, and mi scel | aneous notion stand unopposed.

11. To this date, junior party Patel has not filed any
paper, with the possible exception of a paper filed by its
counsel to seek withdrawal as attorneys. See Paper No. 5.

12. The request by junior party’ s counsel to w thdraw
was granted by adm nistrative patent judge Murriel Crawford.

C. Di scussi on

Party Fuller’s prelimnary notion 1 to add proposed count

2 is unopposed. The notion is granted-in-part. No reason has

been shown by party Fuller to have count 2 deviate fromthe

| anguage of Patel’s claim1l or Fuller’s claim80.
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Accordingly, count 2 will be added, but it will read as
fol | ows:

Party Patel’s claim1l or party Fuller’s claim 80.

This interference is concurrently re-declared in a separate
paper to include count 2.

Party Fuller’s contingent prelimnary notions 2 and 3 are
di sm ssed, because prelimnary notion 1 has been granted.
Party Fuller’s mscellaneous notion to re-declare the
interference is dism ssed, because the interference is being
re-declared to include count 2 because of the granting of
prelimnary notion 1. Because party Patel did not respond to
the show cause order of Septenber 1, 1998, entry of adverse
judgnent against party Patel as to the subject matter of count
1, under 37 CFR 8 1.640(e), is appropriate.

As to the subject matter of count 2, entry of adverse
judgnment against junior party Patel is also deened appropriate
at this tine, in light of the indication fromparty Patel’s
counsel, prior to their withdrawal fromrepresentation in this
case, that "M . Patel advised Philip G Myers, an attorney at
Gardere & Wnne, that he did not wish to maintain the patent

or continue this interference,” and in light of party Patel’s
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total failure to prosecute this interference. See Paper No.
5.

Accordingly, it is

ORDERED t hat judgnent as to the subject nmatter of count 1
is awarded to senior party Fuller and entered agai nst junior
party Patel;

FURTHER ORDERED t hat judgnent as to the subject nmatter of
count 2 is awarded to senior party Fuller and entered agai nst
junior party Patel;

FURTHER ORDERED t hat Rajendra Patel is not entitled to
clainms 11, 13, 14, 18, 19, and 25 of U S. Patent No.

5, 315, 636, which correspond to count 1;

FURTHER ORDERED t hat Rajendra Patel is not entitled to
claims 1-10, 12, 15, and 20-24 of U S. Patent No. 5, 315, 636,
whi ch correspond to count 2;

FURTHER ORDERED t hat on this record, Robert M Fuller,
Frederick A. Epler, and Maxwel|l E. Manowski, are entitled to
clainms 90, 92, 93, 95, 96, 102, and 103 of their application
08/ 447, 751, which correspond to count 1;

FURTHER ORDERED that on this record, Robert M Fuller,

Frederick A Epler, and Maxwell E. Manowski are entitled to
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clainms 80-89, 91, 94, 97-101 and 104 of their application

08/ 447, 751, which correspond to count 2.
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