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DECISION ON APPEAL
This is an appeal from the final rejection of claims 1

through 5.

| application for patent filed May 6, 1952. According to appli-
cant, this application is a continuation-in-part of Application
07/446,909, filed December 6, 1989.
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Claim 1 is representative and is reproduced below:

1. A method for inhibiring wilting and discoloration
of leafy produce, said method comprising:

exposing the leafy produce to an agqueous solution
comprising sodium or calcium hypochlorite at 10 ppm to 100 ppm
and potassium or sodium chleride salt at 130 ppm to S00 ppm; and

storing the leafy produce at a reduced temperature.

The references of record relied upon by the examiner

are:
Schiro 7 3,978,235 Aug. 31, 1975

Baylet? et al. (Baylet), Study of the Activity of a Stable Hypo-
chlorinated Solution on Vibrio Cholerae for Disinfection of
Fruits and Vegetables, BRulletin Soc. Pathol. Exot., 65{i),

pp. 25-30. (French Patent)

The appealed <¢laims stand rejected under 35 U.S.C. 103
as unpatentable over Baylet in view of Schire.

We reverse.

The sgsubject matter on appeal is directed to a preserva-
tion process for inhibiting wilting and discoloration of leafy
produce such as spinach or lettuce which comprises treating the
prcduce with an aguecus solution comprising either sodium or
calcium hypochlorite at a concentration between 10 ppm to 100 ppm

and potassium or sodium chlcride salt at a concentration of 100
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Qur reliance on Baylet isg based on the English translation of
record herein. Copy attached.
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ppm to 500 ppm. The treated produce is then stored at a reduced
temperature.

It is said to be surprising that the use of such a
composition is capable of inhikiting microbial degradation and
wilting without discoloring or degrading the leafy produce. In
this regard, the concentration ranges of both the hypochlorits
compénent and the salt component are critical because higher
concentrations of these components cause discoloration as well as
reducing the preservative capabilities of the treatment.

The examiner’s obviousness conclusion is predicated
principally on the disclosures of the Baylet publication, a
reference which teaches a technique for decontaminating and
disinfecting fresh produce carrying pathogenic bacteria by using
a diluted aqueous solution composed of sodium hypochlorite and
godium chloride.

According to the examiner, with resgpect to the claimed
relative proportions of the hypochlorite and salt components,
Baylet "clearly teaches the claimed concentrations" (answer,

p. 4}, a finding based on Baylet’s disclosure that the diluted
solution contains a "stable chlorine concentration of 125 ppm".
See the translation at page 5, line 4. However, as noted at page
3, lines 8 and 9 of the Baylet translation, it is the sodium
hypochlorite component, not the salt {sodium chloride) component,

that is expressed in terms of the weight of active chlorine.
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Accordingly, the examiner’s factual finding regarding the rela-
tive proportions of the components of the diluted scolution of

’ As correctly noted and argued by

Baylet is clearly erronecus.
appeliant, the diluted Baylet sclution actually contains 125 ppm
scdium hypochlorite and 200G ppm scodium chloride which is sub-
stantially more concentrated with respect to both components than
the composition utilized and claimed in appellant’s process.
Moreover, since Baylet is concerned with the general problem of
treating decontaminated produce pessibly carrying pathogenic
bacteria, it is not readily apparent why a more diluted concen-
tration would have been utilized by a person of ordinary skill in
the art.

In the manner relied upon by the examiner, Schiro does
not remedy the basic deficiencies of Baylet. Moreover, while
Schiro teaches the use of treatment sclutions containing sodium
hypochlorite in a range which overlaps the claimed sodium hypo-
chlorite range of appellant’s diluted aquecus solution, there is
no suggestion in Schire of using a sodium or potassium chloride
salt as required by the present invention. Based on the forego-

ing, we are constrained to reverse the examiner’s rejection of

3 The salt/hypochlorite ratio of Baylet’s solution is 16:1.

Thus even if the examiner were correct in characterizing the salt
concentration as 125 ppm, the calculated hypochlorite would ke
less than the range claimed (i.e., 125/16 ~ 8 ppm).
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the appealed claims for obvicusness since the relied upon refer-

ences failed to establish a prima facie case of obviousness.

In view of our finding of a lack of a prima facie case

of obviousness, we find it unnecessary to evaluate the probative
weight of the relied upon evidence of nonobviousness of record
herein.

Based on the foregoing, the examiner‘s decision reject-
ing the appealed claims is reversed.

REVERSED

r
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