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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-12,

15, 16, 18 and 19. dains 13, 20 and 21, the other clains

1 Application for patent filed August 12,1992.
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remai ning in the present application, have been all owed by the
examner. Caim1lis illustrative of the appeal ed cl ai ns:

1. A process of form ng a hydrophobi c aerogel conprising
the steps of:

reacting a polynmer having a skeleton structure of (Si O)
wi th a hydrophobi c agent havi ng hydrophobi c groups as well as
functional groups reactive with silanol groups to obtain a
hydr ophobi ¢ pol yner;

di spersing said hydrophobic polyner in a dispersing nedium
to forma resulting gel; and

supercritically drying said resulting gel at a tenperature
and pressure above a critical point of said dispersing nmediumto
obt ai n a hydrophobi ¢ aerogel which has a porous structure.

The exam ner relies upon the follow ng references as
evi dence of obvi ousness:

Tewari et al. (Tewari) 4,610, 863 Sept. 9, 1986
Unger et al. (Unger) 4,911, 903 Mar. 27, 1990

T. M Tillotson et al. (Tillotson), "Partially Hydrolyzed

Al koxysi |l anes as Precursors for Silica Aerogels," 121 Materials
Research Soci ety Synposium Proceedi ngs 685-689 (C. Jeffrey
Brinker et al. eds., Apr. 5-8, 1988).

Appel lants' clainmed invention is directed to a process for
form ng a hydrophobi c aerogel which finds utility in the form of
sheets for use as insulation within double glazed w ndows. The
process entails the conventional formation of an al cogel of a
pol ymer having a skeleton structure of (SiQ) units, and using
the known techni que of converting the alcogel into a hydrophobic

aerogel having a porous structure. Appellants' departure from
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the prior art is reacting the polynmer of the alcogel wth a
hydr ophobi ¢ agent which replaces the silanol hydroxyl groups
existing on the surface of the polyner w th hydrophobic groups.
According to appell ants, the hydrophobic groups of the pol yner
result in an aerogel that is |less sensitive to anbient noisture
than the aerogels of the prior art, i.e., the aerogel of the
present invention maintains its transparency and di nensi onal
stability in humd environnments.

Appeal ed clains 1-12, 15, 16, 18 and 19 stand rejected under
35 U.S.C. §8 103 as being unpatentable over Tewari or Tillotson in
vi ew of Unger.

We have carefully reviewed the respective positions advanced
by appellants and the examner. 1In so doing, we concur with
appellants that the prior art applied by the examner fails to

establish a prima facie case of obvi ousness for the clai ned

subject matter. Accordingly, we will not sustain the exam ner's
rejection.

The exam ner recogni zes that Tewari and Tillotson, the
primary references, disclose what appellants acknow edge to be
old, nanely, the process of form ng an aerogel by supercritically
drying a silica alcogel. The exam ner al so appreciates that
neither of the primary references teaches or suggests the clai ned

step of reacting the silica polynmer with a hydrophobi c agent
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whi ch reacts with the silanol groups of the silica polyner. To
support the concl usion of obviousness for the clainmed step not
taught by the primary references, the exam ner relies upon Unger.

Unger discloses a process of formng discrete particles of

Si O, which are substantially w thout any porosity which find

utility as calibration standards for determ ning the size of
smal | objects and as sorption or carrier materials in the field
of chromat ography and separation techni ques. Unger provides
absol utely no teaching or suggestion that the product Si G
particles, which are formed by treating a sol of primry
particles by the controlled addition of tetraal koxysilane or
organotri al koxysi | ane, which particles have virtually no
porosity, can be converted into a porous hydrophobi c aerogel of
the type disclosed by the primary references and presently
claimed. In our view, the exam ner has failed to factually
establish that one of ordinary skill in the art would have had a
reasonabl e expectation that Unger's step of formng Si G
particles having virtually no porosity could be incorporated into
the processes of the primary references to obtain a porous
hydr ophobi ¢ aerogel, |et alone an aerogel having the superior
stability to noisture denonstrated in the present specification.
Accordi ngly, based on the foregoing, the exam ner's decision
rejecting the appealed clains is reversed.
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REVERSED

EDWARD C. KI M.I N
Adm ni strative Patent Judge

JOHN D. SM TH
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

THOVAS A. WALTZ
Adm ni strative Patent Judge
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