TH'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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This is a decision on the appeal under 35 U.S.C. § 134
fromthe examner's rejection of clains 1-4, which constitute
all the clains in the application.

The di scl osed i nvention pertains to a nethod and
apparatus for detecting the presence of a notor vehicle in a
detection zone. A plurality of sound transducers are
spatially arranged to detect sounds of notor vehicles wthin
the detection zone. Spatial and frequency discrimnation
circuitry determ nes when a notor vehicle is within the
det ection zone.

Representative claim1l is reproduced as foll ows:

1. An apparatus for detecting the presence of a notor
vehicle (105) in a detection zone (107), said apparatus
conpri si ng:

a first electro-acoustic transducer (201) for
receiving a first acoustic signal radiated from said notor
vehi cl e and for converting said first acoustic signal into a
first electric signal that represents said first acoustic
si gnal ;

a second el ectro-acoustic transducer (203) for
recei ving a second acoustic signal radiated from sai d notor
vehi cl e and for converting said second acoustic signal into a
second el ectric signal that represents said second acoustic

si gnal ;

spatial discrimnation circuitry (305) for creating a
third electric signal, based on said first electric signal and



Appeal No. 95-1783
Appl i cation 08/069, 957

said second electric signal, that substantially represents the
acoustic energy emanating fromsaid detection zone;

frequency discrimnation circuitry (317) for creating
a fourth signal based on said third signal; and

interface circuitry (119) for creating an out put
signal based on said fourth signal such that said out put
signal is asserted when said notor vehicle (105) is within
detection zone (107) and whereby said output signal is
retracted when said notor vehicle (105) is not within said
detection zone (107).

The exam ner relies on the follow ng references?:

Hendri cks 3,047,838 July 31, 1962
Auer, Jr. (Auer) 3,445, 637 May 20, 1969
DeMetz, Sr. (DeMetz) 5, 060, 206 Cct. 22, 1991
St anzcyk 5, 250, 946 Cct. 05, 1993

(filed Feb. 10,
1992)

Clainms 1-4 stand rejected under 35 U . S.C. § 103. As
evi dence of obvi ousness the exam ner offers DeMetz or Auer in
view of Hendricks with respect to clains 1, 2 and 4, and adds

Stanzcyk with respect to claim3

2 The exam ner’'s answer cites two additional references
whi ch have not been applied in any rejection and, therefore,
are not |isted here.
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Rat her than repeat the argunents of appellants or the
exam ner, we nmake reference to the brief and the answer for
the respective details thereof.

OPI NI ON

We have carefully considered the subject natter on
appeal, the rejections advanced by the exam ner and the
evi dence of obvi ousness relied upon by the exam ner as support
for the rejections. W have, |ikew se, reviewed and taken
into consideration, in reaching our decision, the appellants
argunments set forth in the brief along wth the exam ner's
rationale in support of the rejections and argunents in
rebuttal set forth in the exam ner's answer.

It is our view, after consideration of the record
before us, that the evidence relied upon and the |evel of
skill in the particular art would not have suggested to one of
ordinary skill in the art the obviousness of the invention as
set forth in clains 1-4. Accordingly, we reverse.

We consider first the rejection of clains 1, 2 and 4
under 35 U. S.C. 8§ 103 as unpatentabl e over the teachings of
DeMetz or Auer in view of Hendricks. Appellants have
i ndicated that these clainms stand or fall together as a single
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group [brief, page 2]. Therefore, we will consider claim1l as
the representative claimfor this group.

In rejecting clains under 35 U S.C. 8§ 103, it is
I ncunbent upon the exam ner to establish a factual basis to

support the | egal conclusion of obviousness. See In re Fine,

837 F.2d 1071, 1073, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). In
so doing, the exam ner is expected to nake the factua

determ nations set forth in Grahamv. John Deere Co., 383 U S

1, 17, 148 USPQ 459, 467 (1966), and to provide a reason why
one having ordinary skill in the pertinent art would have been
led to nodify the prior art or to conbine prior art references
to arrive at the clainmed invention. Such reason nust stem
from sone teaching, suggestion or inplication in the prior art
as a whole or know edge generally avail able to one having

ordinary skill in the art. Uniroyal Inc. v. Rudkin-WIey

Corp., 837 F.2d 1044, 1051, 5 USP2d 1434, 1438 (Fed. Cir.),

cert. denied, 488 U S. 825 (1988); Ashland G1l, Inc. v. Delta

Resins & Refractories, Inc., 776 F.2d 281, 293, 227 USPQ 657,

664 (Fed. Gir. 1985), cert. denied, 475 U.S. 1017 (1986);: ACS

Hospital Systens, Inc. v. Montefiore Hospital, 732 F.2d 1572,

1577, 221 USPQ 929, 933 (Fed. Cir. 1984). These show ngs by
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the exam ner are an essential part of conplying with the

burden of presenting a prima facie case of obviousness. Note

In re Cetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed.

Cr. 1992).

DeMet z teaches a marine acoustic detector which can
detect the presence of a specific type of aircraft wthin a
nmeasur abl e zone. The exam ner observes that DeMetz does not
teach a second el ectro-acoustic transducer or spatia
discrimnation circuitry as recited in claim1l [answer, page
3]. Auer teaches an apparatus using sonic detector neans for
nmeasuring traffic density. The exam ner observes that Auer
does not teach spatial discrimnation circuitry [1d., page 4].
The exam ner cites Hendricks as a teaching of using a
plurality of traffic density detectors for detecting traffic
density in each of a plurality of street lanes. It is the
position of the exam ner that the determ nation of traffic
volune in Hendricks fromthe traffic density signals is
equi valent to a spatial discrimnation neans for conbining and
converting the detected electrical signals into an electrica
signal representative of the detected traffic [1d.]. The

exam ner concludes that it woul d have been obvious within the
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meaning of 35 U.S.C. 8 103 to enploy the nmultiple detectors of
Hendricks with DeMetz or Auer to arrive at the clained
i nvention.

Appel | ants argue that neither DeMetz nor Auer teaches
the two clainmed el ectro-acoustic transducers and t hat
Hendri cks does not cure this deficiency [brief, page 2].
DeMet z does not teach the clainmed two transducers as admtted
by the exam ner. Auer teaches two el ectro-acoustic
transducers, but the exam ner notes that one of these
transducers is for transmtting signals and one is for
receiving signals [answer, page 3]. Therefore, Auer also does
not teach two different el ectro-acoustic transducers for
receiving acoustic signals as recited in claim1l.

As noted above, however, the exam ner relies on
Hendricks to overcone this deficiency of DeMetz and Auer.
Appel  ants argue that there is no notivation to conbi ne
Hendricks’ plural transducers with DeMetz or Auer because
DeMetz has no traffic density or volunme problem and because
Auer’ s speed-based Doppler shift system has no need for
spatial discrimnation circuitry. W agree with appellants
that the artisan would find no notivation to conbine the
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teachi ngs of Hendricks with either DeMetz or Auer for the
reasons i ndicated by appell ants.

Appel I ants al so point out that Hendricks uses plural
sensing elenments for nonitoring plural zones such that there
is one sensor for each nonitored zone. Although the exam ner
finds that this operation teaches the clainmed spatia
di scrimnation circuitry, appellants strongly di sagree. W
again agree with appellants.

Claiml recites that the two different transducers
receive signals fromthe sane notor vehicle. The transducers
in Hendricks are designed to receive signals froma specific
one of the street |anes. Thus, no two transducers in
Hendri cks receive signals fromthe sane notor vehicle so that
spatial discrimnation circuitry is unnecessary. The
exam ner’s finding that Hendricks teaches two transducers and
the spatial discrimnation circuitry as recited inclaimlis
clearly erroneous.

Al t hough the exam ner may view the point of contention
here to be mnor or clearly obvious, the indisputable fact is
that this record does not support the exam ner’s rejection.
W are not in a position to say whether there is any prior art
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which is better than that applied by the exam ner. W can
say, however, that the prior art applied by the exam ner does
not support the rejection fornmulated by him Therefore, we do

not sustain the rejection of clains 1, 2 and 4.

Claim 3 depends fromclaim1l and was rejected on the
sane prior art with Stanzcyk added. Since Stanzcyk does not
overcone the deficiencies noted above in the conbinati on of
DeMetz or Auer in view of Hendricks, we also do not sustain
the rejection of claims3.

The decision of the exam ner rejecting clains 1-4 is
reversed.

REVERSED

JERRY SM TH
Adm ni strative Patent Judge
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LEE E. BARRETT
Adm ni strative Patent Judge

JAMES T. CARM CHAEL
Adm ni strative Patent Judge

M. S. H Dworetsky
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