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This is an appeal fromthe final rejection of clains |-6, 8,
and 9, all the clains remaining in the present application.
Claim1l is illustrative:

1. Polyisocyanates based on a pol yhydroxyl polyether having
a nol ecul ar wei ght of from about 350 to about 500 and tol yl ene
di i socyanate contai ning ether and urethane groups having

a) an NCO content of from about 11.8 to about 14.4% by
wei ght ,

b) an average NCO functionality of fromabout 3.1 to about
4.0 and

c) a free tolylene diisocyanate content of |ess than about
0. 1% by wei ght .

The exam ner relies upon the follow ng reference as evidence
of obvi ousness:
Schnabel et al. 4,385,171 May 24, 1983

(Schnabel)

Appel lants’ clainmed invention is directed to
pol yi socyanates, and a process for their preparation, wherein the
pol yi socyanat es have the recited NCO content and average NCO

functionality, as well as a free tolylene diisocyanate content of

| ess than about 0.1% by weight. Since vapors fromfree tolyl ene

diisocyanate are toxic to humans, it is desirable to limt the
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anount of such diisocyanate in the polyisocyanates to | ess than
0.1% by weight. Appellants limt the content of free tolyl ene
di i socyanate by preparing the polyisocyanates fromtolyl ene

di i socyanate and a pol yhydroxyl pol yether having a nol ecul ar

wei ght of from about 350 to about 500.

Appeal ed clainms 1-6, 8, and 9 stand rejected under 35 U S. C
8 103 as bei ng unpatentabl e over Schnabel .

We have thoroughly reviewed the respective positions
advanced by appellants and the examner. |In so doing, we find
that the evidence of record supports a conclusion of non-
obvi ousness for the clainmed subject matter. Accordingly, we wll
not sustain the examner’s rejection.

Li ke appel l ants, Schnabel discloses the preparation of
pol yi socyanates by the reaction of a pol yhydroxyl polyether and
tolyl ene diisocyanate. The reference teaches that the polyol
reactant has a nol ecul ar wei ght from about 62 to about 7,000,

whi ch range enconpasses the claimed range of 350-500. Al so,

whi l e Schnabel, |ike appellants, is directed towards preparing
pol yi socyanates that have a free diisocyanate nononmer content of

| ess than 0.1% Schnabel acconplishes this by co-distilling the
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unreacted diisocyanate with a conpound such as tetraethyl ene-

gl ycol dinmethylether, phthalic acid dinethylester,

di phenyl et hane, diethyl pinelate, etc. Schnabel does not
appreciate that the low |l evel s of nononer can be obtai ned by
usi ng pol yhydroxyl pol yether having a nol ecul ar wei ght of from
about 350 to about 500, which use elimnates the need of
Schnabel s co-distillation compound. As pointed out by
appel l ants, the exanples of the present specification denonstrate
t hat pol yi socyanates containing | ess than about 0. 1% by wei ght
free diisocyanate can be nmade w t hout Schnabel’s co-distillation
conmpound when the nol ecul ar wei ght of the pol yhydroxyl polyether
is between 350 and 500.

I n addi tion, Schnabel does not disclose polyisocyanates having
the clai ned NCO content of 11.8-14.4% and an average NCO
functionality of fromabout 3.1 to about 4.0. Accordingly, based
on the totality of evidence of record, we find that the evidence

of nonobvi ousness outwei ghs the evidence of obvi ousness.

It is the examner’s position that appellants’ specification
exanpl es are not probative of nonobvi ousness since they are not
comensurate in scope with the appeal ed cl ains, which are “open,”

and, therefore, do not preclude the presence of Schnabel’ s co-
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distillation compound. The error in the examner’s reasoning is
that although it can be said that the appeal ed clains are open to
the inclusion of Schnabel’s co-distillation conmpound, they al so
define a process and conposition which does not contain a co-
distillation conpound and, yet, has a free diisocyanate content
of less than about 0.1% by weight. Manifestly, Schnabel provides
no teaching or suggestion of preparing polyisocyanates accordi ng
to the clainmed nethod without utilizing a co-distillation
conmpound. Furthernore, Schnabel does not disclose or suggest
pol yi socyanat es having the clai med NCO content and average NCO
functionality, and the exam ner has not advanced a |line of
reasoni ng which establishes that the polyi socyanates of Schnabel
i nherently possess the clained NCO content and average NCO
functionality.

I n concl usi on, based on the foregoing, the exam ner’s
decision rejecting the appealed clains is reversed.

REVERSED

Edward C. Kinmin
Adm ni strative Patent Judge
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John D. Smth
Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

Terry J. Omens
Adm ni strative Patent Judge
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