TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe decision of the examner finally
rejecting clainms 1 and 3 through 22, which constitute all of the

clainms remaining of record in the application.

lApplication for patent filed May 18, 1993.
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The appellants’ invention is directed to a dispensing device
for dispensing several viscous materials (clainms 1, 3 through 14,
and 22), and to a nmethod for so doing (clains 15 through 21).
The subject matter before us on appeal is best illustrated by
reference to clains 1 and 15, which can be found in an appendi x

to the Brief.

THE REFERENCES

The references relied upon by the exam ner to support the

final rejection are:

Ekdahl 2,103, 111 Dec. 21, 1937
St r unor 2,944, 705 Jul. 12, 1960
Mbor e 4,715,518 Dec. 29, 1987

THE REJECTI ONS

Clainms 1, 3 through 10, 12 through 14 and 15 through 22
stand rejected under 35 U.S.C. 8 103 as bei ng unpatent abl e over
Moore in view of Ekdahl.

Claim 11 stands rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Ekdahl in view of Moore.

Claim1 also stands rejected under 35 U.S.C. 8 103 as being

unpat ent abl e over Moore in view of Strunor.
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The rejections are explained in Paper No. 14.
The opposing viewpoints of the appellants are set forth in

the Bri ef.

CPI NI ON

At the outset, we note that the appellants have not argued
the nerits of any particular claimapart fromthe others.
Therefore, all of the apparatus clainms will stand or fall wth
representative claiml, and all of the nmethod clainms with
representative claim15. See In re Young, 927 F.2d 588, 18
USPQ2d 1089 (Fed. Cir. 1991).

All of the clains stand rejected under 35 U.S.C. § 103. The
gquestion under Section 103 is not nerely what the references
expressly teach but what they woul d have suggested to one of
ordinary skill in the art at the tine the invention was nade.
See Merck & Co., Inc. v. Biocraft Laboratories, Inc., 874 F.2d
804, 807, 10 USPQd 1843, 1846 (Fed. Cir. 1989). \Wile there
must be sone suggestion or notivation for one of ordinary skil
inthe art to conbine the teachings of references, it is not
necessary that such be found within the four corners of the
references thensel ves; a concl usion of obviousness nmay be nade

from common know edge and common sense of the person of ordinary
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skill in the art wi thout any specific hint or suggestion in a
particular reference. See In re Bozek, 416 F.2d 1385, 1390, 163
USPQ 545, 549 (CCPA 1969). Further, in an obvi ousness
assessnent, skill is presunmed on the part of the artisan, rather
than the lack thereof. 1In re Sovish, 769 F.2d 738, 742, 226 USPQ
771, 774 (Fed. Cir. 1985).

Claim1l first stands rejected as being unpatentabl e over
Moore and Ekdahl. More is directed to a dispenser for striped
vi scous products. It discloses a container holding a first
viscous material 64 axially disposed therein and a second vi scous
material 68 axially contacting the first viscous material in a
plurality of axial stripes. The container is topped by a spout
34 having a passage 36 through which the two viscous nmaterials
fl ow simultaneously when a punping piston 28 is operated. The
appel l ants have not disputed that with each operation of the
punpi ng piston, a controlled amunt of the second material is
di spensed with respect to the anount of the first material.

According to claim1, there nust be a di spensing neans “for
shaping” the first and second viscous materials as they are being
di spensed. Wile it could be argued that the narrowed exit 38 of

the spout in the Mbore device “shapes” the material s issuing
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therefrom the exam ner has considered this limtation not to be
t aught by Moore.

For this teaching the exam ner turns to Ekdahl, which
di scl oses a package for containing and dispensing plastic
materials. Ekdahl teaches extruding materials froma package by
squeezi ng them through a nozzle so that they assune a
“decorative” form(page 1, line 21). It is our view that one of
ordinary skill in the art would have found it obvious to equip
the Moore device with an extrusion nozzle whose exit conprises a
design “for shaping” the first and second viscous materials as
they exit outlet 38, suggestion being found in Ekdahl’s explicit
teaching that such would provide a decorative extrusion. It is
our further view that it also would have been obvious to one of
ordinary skill in the art to orient the design of the shaping
nozzle in such a fashion as not to conprom se Mwore’'s objective
of dispensing a striped product.

The rejection of claim1l as being unpatentabl e over More
and Ekdahl is sustained. The rejections of apparatus clains 3
t hrough 10, 12 through 14 and 22, based upon Moore in view of
Ekdahl , and claim 11, based upon Ekdahl in view of Myore, also
are sustained. In re Young, supra. Wth regard to claim1ll, we

note that the appellants nerely referred to the argunents set out
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in their Brief against the rejection of claim1l1l et al., in which
the order of the two references was reversed.

Met hod claim 15 stands rejected as bei ng unpat entabl e over
Moore in view of Ekdahl. This claimfirst recites providing a
core of first viscous material with a second viscous materi al
“surroundi ng” the core, and then goes on to require dispensing
means i ncl udi ng shapi ng nmeans “for shaping only said outer
material” (enphasis added).2? Neither More nor Ekdahl teach such
a feature. Therefore, they fail to establish a prima facie case
of obviousness with regard to the subject matter of this claim
and we will not sustain the rejection. Nor, it follows, wll we
sustain the rejection of dependent clains 16 through 21.

Claim 1l al so has been rejected as bei ng unpatentabl e over
Moore in view of Strunor, the latter being cited for its teaching
of dispensing two viscous materials through an aperture which
decoratively shapes the issuing material. For the sane reasons
as were expressed above wth regard to the rejection based upon

Moore and Ekdahl, we also will sustain this rejection of claiml.

2\\¢ observe that there is no antecedent basis in claim15

for “said outer material,” although it is clear that this is
intended to refer to the second viscous material which surrounds
the core of first material. This discrepancy in termnology is

wort hy of correction.
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Wth regard to all of the rejections which we have
sust ai ned, we have carefully considered the argunents presented
by the appellants. However, they have not convinced us that the
deci sions of the examner were in error. Qur position with
regard to each of the argunments should be apparent fromthe

foregoing recitations.

SUMVARY

The rejection of clains 1, 3 through 10, 12 through 14 and
22 as being unpatentable over More in view of Ekdahl is
sust ai ned.

The rejection of clainms 15 through 21 as bei ng unpatentabl e
over Moore in view of Ekdahl is not sustained.

The rejection of claim 11l as bei ng unpatentabl e over Ekdah
in view of Moore is sustained.

The rejection of claiml as being unpatentable over More in
view of Strunor is sustained.

The decision of the examner is affirned-in-part.
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No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR

§ 1.136(a).
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