TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI SI ON
This is an appeal fromthe examner’s final rejection of
claims 1, 2, 4-7 and 22, which are all of the clainms remnaining

in the application.

P Application for patent filed Novenber 15, 1993.
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THE | NVENTI ON

Appel I ants claima detergent conposition conprising
recited anounts of at |east one surfactant and a fungal
cel l ul ase conposition, wherein the fungal cellul ase
conposition contains at |east 20 w % of one or nore
endogl ucanase (EG type conponents based on the wei ght of
protein in the cellul ase conposition and is free of all exo-
cel | obi ohydrol ase (CBH) | type conponents. Caim1lis
illustrative and reads as foll ows:

1. A detergent conposition conprising:

(a) fromabout 1 to 95 weight percent of a surfactant or
a m xture of surfactants based on the wei ght of the detergent
conpsition; and

(b) fromabout 0.01 to about 5 weight percent of a fungal
cel l ul ase conposition based on the wei ght of the detergent
conposition wherein said cellulase conposition conprises at
| east about 20 wei ght % of one or nore EG type conponents
based on the weight of protein in the cellulase conposition
and further wherein said cellulase conposition is free of al

CBH | type conponents.

THE REFERENCE

Schilein et al. (Schdl ein) WO 89/ 09259 Cct. 5,
1989
(PCT application)
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THE REJECTI ONS

Clainms 1, 2, 4-7 and 22 stand rejected under 35 U. S. C
8§ 102(b) as being anticipated by Schil ein and under 35 U S.C.

8§ 103 as bei ng obvi ous over Schil ein.

OPI NI ON

We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejections are not well
founded. Accordingly, we reverse these rejections.

Rej ection under 35 U . S.C. § 102(b)

Appel lants’ claim1, which is the only independent claim
requires that the fungal cellul ase conposition is free of al
CBH | type conponents. The exam ner argues that Schilein’s
conposition preferably contains at |east 90% of an EG type
conponent (page 5, line 35 - page 6, line 2) and that this
envi sions 100% (answer, page 3). The exam ner further argues
that Schilein s testing indicated essentially no
cel | obi ohydrol ase activity, i.e., below 0.5 PNP-Cel/ng (page

15, lines 11-12), and concludes that the tests indicated a
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conpl ete absence of CBH | type conponents and that, therefore,
appel lants’ clainmed invention is anticipated by Schil ein
(answer, pages 3-4). The exami ner’s argunment is not
persuasi ve because the exam ner has not established that a
conposition which has “essentially no cell obi ohydrol ase
activity” as disclosed by Schulein is free of all CBH |l type
conponents as required by appellants’ claim1. Schilein’
conposition which has “essentially no cell obi ohydrol ase
activity” could have sone CBH | type conponents present, but
i n an anount which provides a cell obi ohydrol ase activity bel ow
0.5 PNP-Cel /ng. Consequently, the exam ner has not
est abl i shed that Schul ein di scl oses each el enent of
appel l ants’ clained conposition and, therefore, has not set
forth a prima facie case of anticipation.
Rej ection under 35 U . S.C. § 103

The exam ner argues that Schil ein teaches that using a
cel lul ase enzyne having a high percentage of EG type
conponents has the advantages of fabric softening and col or
clarification and that, therefore, one of ordinary skill in

the art would have been notivated to use in the conposition
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enzynmes which are lowin CBH 1 content (answer, page 4). Even
if this argunent is correct, the exam ner has not established
a prima faci e case of obviousness because appellants’ clains
require a conposition which is free of all CBH I type
conponents, not one which is nmerely lowin CBH I content. The
exam ner has not expl ai ned why Schil ein woul d have noti vat ed
one of ordinary skill in the art to nake a conposition which
is conpletely free of all CBH | type conponents and woul d have

provi ded such a person with a

reasonabl e expectation of success in doing so. See lnre
Vaeck, 947 F.2d 488, 493, 20 USPQR2d 1438, 1442 (Fed. Cr

1991); Inre OFarrell, 853 F.2d 894, 902, 7 USPQd 1673, 1680
(Fed. Gir. 1988); In re Longi, 759 F.2d 887, 892-93, 225 USPQ

645, 648 (Fed. Cir. 1985). Consequently, the exam ner has not

established a prima facie case of obvi ousness.
DECI SI ON
The rejections of clainms 1, 2, 4-7 and 22 under 35 U S.C

8§ 102(b) as being anticipated by Schil ein and under 35 U S.C.
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8§ 103 as bei ng obvi ous over Schil ein are reversed.

REVERSED
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