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DECI SI ON ON APPEAL
This is an appeal under 35 U.S.C. § 134 froma fina
rejection of clainms 1 and 3 through 15, which are all the
clainms in the application.?
THE | NVENTI ON
Appel lants’ invention is directed to a thernoplastic
conmposi te contai ning a hydroxy-phenoxy pol yet her and
reinforcing fibers. A further enbodinent is drawn to a
process of nmaking a thernoplastic conposite by applying a
hydr oxy- phenoxy pol yether onto a surface of reinforcing
fibers.
THE CLAI M5
Clains 1 and 8 are illustrative of appellants’ invention
and are reproduced bel ow.

1. A thernoplastic conposite conprising reinforcing
fi bers and a hydroxy-phenoxyet her polynmer matri x.

2 No amendnents under 37 CFR § 1.116 were filed by
appel l ants. However, claim15, as it appears in Appendix A,
is incorrect. An anendnent is required to change the
dependency from*“15” to “14”. See Brief, page 2. There is no
anmendnent of record.
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8. A process for making a thernoplastic conposite which
conpri ses applying a hydroxy-phenoxyether polynmer onto the
surface of reinforcing fibers.

THE REFERENCES OF RECORD
As evi dence of obviousness, the exam ner relies upon the

foll owi ng references of record.

Harpel | et al. 4,501, 856 Feb. 26, 1985
(Har pel |)

Wl fe et al. 4,533, 693 Aug. 6, 1985
(Wl fe)

Gardner et al. 4,608, 404 Aug. 26, 1986
(Gardner)

Brennan et al. 5,218, 075 Jun. 8, 1993
( Br ennan)

THE REJECTI ONS
Clains 1 and 3 through 15 stand rejected under 35 U S. C
8§ 103 as unpatentabl e over Gardner in view of Harpell
Clains 1 and 3 through 15 stand rejected under 35 U S. C
8§ 103 as unpatentabl e over Brennan in view of Gardner and
Wl fe.

OPI NI ON
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We have carefully considered all of the argunents
advanced by appellants and the exam ner and agree with
appel l ants that the aforenentioned rejections are not wel
founded for essentially the reasons expressed by appellants in
their Brief, and we add the following primarily for enphasis.
Accordingly, we wll not sustain the rejections.

In the first rejection, the primary reference to Gardner
di scl oses a conposition containing both thernopl astic pol yner
and a structural fiber. See colum 2, lines 3-9. Moreover,

the thernoplastic polyner is exenplified by a thernoplastic

hydr oxy phenoxy ether. See colum 9, |ines 35-67 and col um
12, lines 14-22. However, the clainmed subject matter requires
that the conposite be “thernoplastic.” |In contrast, we find

the conposite of Gardner thernosetting. Two required
conponents of Gardner’s invention are an epoxy resin and a
hardener. The interaction of the epoxy resin and hardener
necessarily results in a thernosetting resin matrix. See
Exanpl e 14 wherein phenoxy resin is present and the
conposition is thernosetting. Furthernore, Exanples 6-25
anong ot hers are thernosetting or cured. 1In this respect, we

agree with appellants statenent in the Brief that the,
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“addition of a thernoplastic to a thernpbset epoxy systemw ||
not yield a thernoplastic matrix.” See Brief, page 4.

Accordi ngly, although Gardner nmay optionally contain a

t hernopl asti c pol yner including a hydroxy-phenoxy ether and a
structural fiber, as required by the clained subject matter,
the indi spensabl e presence of the epoxy resin and hardener
results in a crosslinked thernboset conposite. W conclude
that the exam ner has not established, on this record, that
the presence of the clained conponents in addition to an epoxy
resin and a hardener results in a thernoplastic conposite.
Accordi ngly, we reverse.

We turn next to the rejection of the clains over Brennan
in view of Gardner and Wl fe. The primary reference to
Brennan teaches that the claimed hydroxy-phenoxy ether pol yner
can be used in the formof a nolded container, an inperneable
film a coating, an interlayer of a lamnate or a coextruded
container. See colum 2, lines 13-16. However, we find no
di scl osure or suggestion that the hydroxy-phenoxy ether
pol ymer of Brennan can be reinforced with fibers.

Wl fe discloses high strength fibers formed from

het erocyclic nitrogen containing polynmers and suggests that
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they may be added to a resinous nmatrix. See colum 85, |ines
2-3, and clainms 339 and 343. However, we find no disclosure
or suggestion that the fibers of Wolfe may be used with a
hydr oxy- phenoxy et her pol yner.

The other reference to Gardner discussed supra suggests
t hernosetting conposites prepared in the presence of an epoxy
resin and a hardener. Accordingly, while the conponents of
the clained subject matter are each known individually or in
conmbi nation with thernosetting conmponents, on the record
bef ore us the exam ner has not established any notivation or
reason for conbi ning the hydroxy-phenoxy pol yether and the
reinforcing fibers of the claimed subject matter or of the
manner of making the thernoplastic conposite as clai nmed.

Based upon the above anal ysis, we have determn ned that
the exam ner’s | egal conclusion of obviousness is not
supported by the facts. “Were the |Iegal conclusion [of
obvi ousness] is not supported by facts it cannot stand.” [In
re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967).
DECI SI ON
The rejection of clains 1 and 3 through 15 under 35

usS. C
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8§ 103 as unpatentabl e over Gardner in view of Harpell is
reversed.

The rejection of clains 1 and 3 through 15 under 35
UusS. C
8§ 103 as unpatentabl e over Brennan in view of Gardner and

Wilfe is reversed.

The deci sion of the examner is reversed.

REVERSED
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