THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.

Paper No. 19

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte ANTHONY O d LBERT

Appeal No. 96-3033
Application 08/139, 574!

ON BRI EF

Bef ore ABRAMS, STAAB, and McQUADE, Adm nistrative Patent Judges.

STAAB, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
Anthony O Gl bert (appellant) appeals fromthe exam ner’s
refusal to allow clainms 1-11 as anended by anendnents? filed
subsequent to the final rejection. No other clains are pending.

W reverse.

! Application for patent filed Cctober 20, 1993.

2The anendnents in question were filed on February 23, 1995
(Paper No. 6) and January 2, 1997 (Paper No. 17).
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Appel lant’ s invention pertains to a drop bolt systemfor
door security conprising a doorjanb restraint 24 nounted to a
doorjanb, and an el ongate plate 22 rotatably nounted to the
doorjanb for receipt in a slot 36 in the doorjanb restraint to
bl ock opening of a door. 1In a first enbodinent, a latch 26 (see,
e.g., Figures 1 and 2) is nounted on the doorjanb restraint for
rel easabl y engagi ng an upper edge of the elongate plate when the
plate is received in the slot 36 for preventing the plate from
bei ng di sl odged. Appealed clains 1-4, 7, 9, and 11 are directed
to the first enbodinent. In a second enbodinent, a pin 54 is
received in aligned holes in the elongate plate and the door when
the plate is received in the slot for preventing the plate from
bei ng di sl odged. Appealed clains 5, 6, 8 and 10 are directed to
t he second enbodi nent .

Claiml is further illustrative of the appeal ed subject
matter and reads as foll ows:

1. A drop bolt system for door security conprising:

a. a doorjanb restraint nounted to a doorjanb and a
cripple underlying the doorjanb such that the restraint protrudes
fromthe doorjanb;

b. An el ongate central netal plate having an upper edge
and a md-point along the length of the plate, rotatably nounted

to a doorjanb frane, that rel easably engages the doorjanb
restraint at the md-point of the plate; and
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C. a central plate latch that engages the upper edge of
the central plate to rel easably secure the central plate in
engagenent with the doorjanb restraint to prevent rotational
nmovenent of the central netal plate.

The followi ng references are relied upon by the exam ner as

evi dence of obvi ousness:

Reed 1, 288, 988 Dec. 24, 1918
Chur ch 1, 549, 182 Dec. 10, 1923
Roger s 4,871, 203 Cct. 3, 1989

The appeal ed clains stand rejected under 35 U . S.C. § 103 as
foll ows: 3

Clains 1-4, 7, 9 and 11, unpatentable over Reed in view of
Roger s.

Clains 5, 6, 8 and 10, unpatentable over Reed in view of
Chur ch

Reed, the primary reference applied in support of each of
the rejections, discloses a drop bolt system for door security
conprising a doorjanb restraint 16 nounted on a doorjanb by spurs
18, and a rotatably nounted el ongate plate 20 for engaging a sl ot
22 in the doorjanb restraint. The doorjanb restraint 16 may

optionally be nounted to the doorjanb by a wood screw “[i]f it

A rejection of clainms 1-11 under 35 U.S.C. 8§ 112, first
paragraph, made in the final rejection, has been w thdrawn by the
exam ner in view of the anendnents filed subsequent thereto. See
the advisory letter, mailed March 21, 1995 (Paper No. 7), the
exam ner’ s answer (page 2), nailed Novenber 14, 1995 (Paper No.
11), and the suppl emental exam ner’s answer (page 1), nmailed
April 1, 1996 (Paper No. 13).
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shal|l be desired to apply the device with sone degree of
per manency” (page 1, lines 98-99). Wth respect to clains 1-4,
7, 9 and 11, the exam ner concedes that Reed |acks a plate latch
on the doorjanb restraint for preventing rotational novenent of
the el ongate plate 20 out of the slot 22, but relies on Rogers
for a teaching of this feature.

Rogers pertains to a reversible nmount gate |latch conpri sing
a back plate 21 nounted on a fence post 30, a |atch nenber 20
pivotally mounted on the back plate, and a striker bar 13 nounted
on the gate. The back plate includes an opening 34 for receiving
therein the striker bar, and the |latch nmenber includes a
general ly T-shaped opening 37, the head of which aligns with the
opening 34 of the back plate. As the gate is closed, the striker
bar engages a cam surface 33U of the |atch nenber to pivot the
| atch nmenber out of the way and allow the striker bar to enter
the opening in the back plate. Wen the striker bar is fully
received in the opening 34, it clears the camsurface 33U (see
Figure 3), thereby allowng gravity to pivot the |atch nenber
downwardly to capture the striker bar in the opening 34 (see

Figure 2).
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According to the exam ner

Rogers teaches the well known | atch nechani sm
conprising a doorjanb restraint 21 protruding
fromthe doorjanb and a plate |atch 20

pi vot ably nounted 22 to the doorjanb restraint
to capture the elongate central plate 19
therein. It would have been obvious to one of
ordinary skill in the art to nodify the
restraint of Reed to additionally provide a

| atch plate as taught by Rogers to enhance the
security of the latch as desired. [final
rejection, page 3]

We cannot support the exam ner’s position. In Inre Fritch,
972 F.2d 1260, 1266, 23 USPQ2d 1780, 1784 (Fed. Cr. 1992), our
current court of review stated:

It is inpermssible to use the clained

invention as an instruction manual or

“tenplate” to piece together the teachings of

the prior art so that the clained invention is

rendered obvious. This court has previously

stated that “[o] ne cannot use hindsi ght

reconstruction to pick and choose anong

i sol ated disclosures in the prior art to

deprecate the clainmed invention” [citations

omtted].

The situation here before us appears to be of the type
presented in Fritch. W wll concede to the exam ner that a case
can be made that there exists a correspondence between certain
el ements of Reed and Rogers. It is our view, however, that the
notivation for casting about to find such correspondence cones

fromfirst review ng appellant’s disclosure rather than from
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anything fairly taught by the references thensel ves. From our
perspective, nothing in Rogers can be fairly said to correspond
to the elongate plate 20 of Reed, which is rotatably nounted on
the sanme stationary support nenber, the doorjanb, as the
restraint nenber 16. Conversely, nothing in Reed can be fairly
said to correspond to the striker bar 13 of Rogers, which is
mounted on a different support nenber, the gate, than the
backpl ate or “doorjanb restraint” 21. Gven their disparate
manners of operation and their different objectives, it is our
view that the only suggestion for conbining Reed and Rogers so as
to arrive at the subject matter of independent clains 1 and 11
stens from hi ndsi ght know edge i nperm ssibly derived from
appellant’s own disclosure. It follows that we cannot sustain
the standing 8 103 rejection of clains 1-4, 7, 9 and 11.

Turning to clains 5, 6, 8 and 10, Church di scl oses a door
| atch conprising (1) a plate 5 having a bent portion 6 provided
wth a serrated edge 8 for nounting on a doorjanb, and (2) a
rigid key nmenber 10 having a first tapered portion 12 receivable
inaslot 9 of the plate and a second flange portion 18 for
engagi ng the door. In operation, the plate is positioned agai nst
t he doorjanb and the door is closed to cause the serrated edge to
dig into the doorjanb. Next, the tapered portion of the key is

inserted into slot 9 in the plate until end 12 of the key
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overl aps the doorjanb and flange portion 18 engages the door with
atight fit. Thereafter, a thunb screw or pin 14 is positioned
in one of the holes 13 in the tapered portion of the key to
prevent the key from becom ng di sl odged.

In rejecting clains 5, 6, 8 and 10, the exam ner has taken
t he position that

Church teaches a well known | atch pin neans

conprising a pin which, once a plate is

retained within a doorjanb restraint, is

received into a hole in the plate 13 to latch

the plate and restraint together. It would

have been obvious to one of ordinary skill in

the art to nodify the plate and restraint of

Reed by providing a latch pin neans as taught

by Church to enhance the security of the |atch.

[final rejection, page 4]

The examner’s position is not well taken. W acknow edge
that both Reed and Church are door security systens conprising a
doorjanb restraint nounted to the doorjanb, and an el ongate plate
engagi ng the restraint and overl appi ng both the doorjanb and the
door to prevent the door from being opened. Notw thstanding
these simlarities, the examner’s rejection of clains 5, 6, 8
and 10 based on Reed and Church appears to us to be founded on
the use of inperm ssible hindsight gleaned fromfirst reading
appel l ant’ s disclosure rather than fromwhat the references

fairly suggest. Qur reasons follow
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First, because the Church device is held in place by
friction, and because of the way Church’s parts cooperate with
each other and with the door and doorjanb, the key 10 is
susceptible to becom ng dislodged by rattling the door back and
forth. In this regard, see the discussion in Church at page 2,
lines 74-87. For this reason, Church’s design calls for the
provi sion of some ancillary neans to ensure that the key does not
becone di sl odged. The sane cannot be said of Reed. This is so
because Reed relies on gravity to hold the plate 20 in place.
Accordingly, it is not clear to us that one of ordinary skill in
the art, having before himthe teachings of Reed and Church,
woul d see any need whatsoever for providing an ancillary
restraint arrangenent |ike that of Church in Reed.

Second, al though not required by the clains, appellant’s pin
is inserted into a hole in the plate and a hole in the door to
prevent rotation of the plate. |ndeed, the provision of any
ancillary elongate plate restraining neans in Reed that includes
a hole in the plate 20 woul d appear to require the provision of
at | east one other pin receiving hole somewhere in order to
prevent rotation of the plate. In our view, Church provides no
such a teaching.

Third, assum ng that the artisan would have been noti vated
to provide Church’s ancillary pin and opening neans in Reed, the
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exam ner appears to assune that such neans woul d be incorporated
into Reed in a manner that would result in the clainmed subject
matter, i.e., by providing a pin receiving hole in Reed's
el ongate plate 20 for receipt of the pin. Fromour perspective,
however, it is just as likely that Church’ s teachi ngs would be
i ncorporated into Reed by providing a pin receiving opening not
in the plate 20 but rather in the doorjanb at a | ocation above
the plate in its latch position in order to block renoval of the
plate fromthe slot 22

Were prior art references require a selective conbination
to render obvious a clained invention, there nust be sonme reason
for the conbination other than hindsight gleaned fromthe
i nvention disclosure, Interconnect Planning Corp. v. Feil, 774
F.2d 1132, 1143, 227 USPQ 543, 551 (Fed. G r. 1985). 1In the fact
situation before us, we are unable to agree wth the exam ner
that one of ordinary skill in the art woul d have been notivated
by the teachings of Church to incorporate the pin and opening
restraint neans thereof into the drop bolt systemof Reed in a

manner whi ch woul d produce the subject matter of claimb5.



Appeal No. 96-3033
Appl i cation 08/139, 574

The decision of the exam ner i s reversed.

REVERSED

NEAL E. ABRAMS
Adm ni strative Patent Judge

LAWRENCE J. STAAB
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

JOHN P. McQUADE
Adm ni strative Patent Judge
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Ti m Cook

@unn & Kuf f ner

5 Greenway Plaza, Ste. 2900
Houst on, TX 77046
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