THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not binding
precedent of the Board.
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DECI SI ON ON APPEAL

This is a decision on an appeal fromthe final rejection

of clainms 5-12 and fromthe refusal of the exam ner to all ow

1 Application for patent filed April 21, 1994.
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clains 1-4 as anended subsequent to the final rejection. These

are all the clains remaining in the application.

The subject matter on appeal relates to a materi al which
conprises two sheets of mcroporous plastic film bonded
together wth an adhesive, the plastic filmhaving pores of a
sufficient size such that the adhesive mgrates into the pores
formng a continuous |ayer between the two sheets of film
Further details of this appeal subject matter are set forth in
representative i ndependent claim1l which reads as foll ows:

1. A material for use in the manufacture of surgical
gowns and the |ike and which conprises two sheets of
m croporous plastic filmbonded together with an adhesive, the
plastic filmhaving pores of a sufficient size such that the
adhesive mgrates into pores formng a continuous | ayer between
the two sheets of filmto provide a breathabl e but
substantially liquid and viral inpervious |amnated core, and
two | ayers of fabric that cover and protect said core.

The reference relied upon by the exam ner as evi dence of
obvi ousness is:

Lunb et al. (Lunb) 5,204, 156 Apr. 20,
1993

Al'l of the clains on appeal stand rejected under 35 U.S. C

8 103 as bei ng unpatentabl e over Lunb.



Appeal No. 96-3720 Page 3
Application No. 08/230, 825

We cannot sustain this rejection.

As correctly indicated by the appellants, Lunb teaches in
colum 5 that the adhesive nust be discontinuous so as not to
interfere with the noi sture vapor transport properties of the
fabric whereas the clains on appeal expressly require that the
adhesive forns "a continuous |ayer" (see each of the appeal ed
i ndependent clains 1, 5 and 9) between the sheets or |ayers of
film This argunment by the appellants has not been even
acknowl edged nmuch | ess rebutted by the exam ner on the record
before us. As a consequence, the exam ner necessarily has
failed to carry her initial burden of establishing a prim

faci e case of obviousness within the neaning of 35 U S.C. §

103.
For the above stated reasons, we cannot sustain the 8 103
rejection of clains 1-12 as bei ng unpatentabl e over Lunb.

The deci sion of the exam ner is reversed.
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REVERSED

JOHN D. SM TH
Adm ni strative Patent Judge

BOARD OF PATENT

BRADLEY R. GARRI S APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

CAROL A. SPI EGEL
Adm ni strative Patent Judge
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