THL'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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COHEN, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1
through 3, 19, and 21 through 24. Cainms 4 through 18, the only

other clains remaining in the application, stand all owed.

Appel lant’s invention pertains to a nethod of handling
capsul es, a capsule handling system and to a capsule handling

met hod. An understanding of the invention can be derived froma
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readi ng of exenplary clains 1, 3, and 21, copies of which are

appended to the main brief (Paper No. 13).

As evi dence of obviousness, the exam ner has applied the

foll ow ng docunent ati on:

Feton International brochure ! (known capsul e handling system as

acknow edged i n appellant’s specification, page 1)

Nor el | i 2,348, 749 May 16, 1944
| nman 3, 552, 095 Jan. 5, 1971
Austin 3,675, 390 Jul . 11, 1972

The following rejections are before us for review

Claim 21 stands rejected under 35 USC 8§ 103 as being
unpat ent abl e over the Feton International brochure.

Clains 1 through 3, 19, and 22 through 24 stand rejected
under 35 USC § 103 as bei ng unpatentabl e over the Feton

I nternational brochure in view of any of Norelli, I|Inman, or

! Application for Patent filed March 14, 1994. This
docunent was submtted by appellant in parent application Serial
No. 07/841, 475, filed February 26, 1992, now U.S. Patent No.
5,321,932, issued June 21, 1994 and was |listed as “Marketing
Literature for FETON Int’'1” on an “I1 NFORVATI ON DI SCLOSURE
Cl TATION' form (Paper No. 2).
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Austi n.

The full text of the examner's rejections and response to
t he argunent presented by appellant appears in the final
rejection and answer (Paper Nos. 10 and 14), while the conplete
statenent of appellant’s argunent can be found in the main and

reply briefs (Paper Nos. 13 and 15).

OPI NI ON

I n reaching our conclusion on the issues raised in this

appeal, this panel of the board has carefully considered

appel l ant’s specification and clains,? the applied teachings,?

2 As to claim1, we understand the recited nmethod as
inplicitly including a step of positioning said first capsule
receiving plates within said opener/encapsul ater conponent since
the step of “renoving said first capsule receiving plates from
sai d opener/encapsul ater conponent” is expressly set forth.

3 1In our evaluation of the applied teachings, we have
considered all of the disclosure of each teaching for what it
woul d have fairly taught one of ordinary skill in the art. See
In re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA 1966).
Additionally, this panel of the board has taken into account not
only the specific teachings, but also the inferences which one
skilled in the art would reasonably have been expected to draw

Cont. ..
fromthe disclosure. See In re Preda 401 F.2d 825, 826, 159 USPQ

342, 344 (CCPA 1968).
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and the respective viewpoints of appellant and the exam ner. As
a consequence of our review, we nake the determ nations which
foll ow.

We do not sustain the examner’'s respective rejections of

appel lant’ s clains under 35 USC §103.

At the outset, this panel of the board points out that we
fully appreciate the exam ner’s point of view as expressed in the
answer. However, for the reasons articulated, infra, we are of
the opinion that the evidence before us does not support a

concl usi on of obviousness relative to the clainmed subject matter.

The rejection of claim21

Sinply stated, it is our view that the Feton brochure would
not have been suggestive of the capsule handling nethod of claim
21. Setting aside appellant’s own disclosure, a review of the
Engl i sh | anguage portion of the Feton docunent and rel ated
pictorial portions (Figures A, B, and 1 through 8) does not
reveal to us any suggestion for effecting a nmethod wherein first

and second opener/encapsul ater conponents, associated with “a”
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| oader conponent, respectively separate capsul es having top
portions with an appearance different from one another and
wherein the filled bottom portion of first capsul es are connected
to the top portions of second capsul es, as clained. The Feton
docunent is sinply silent on the nethod, as clained. W
recogni ze that another pictorial showing in the brochure portrays
capsul es wherein the bottons differ fromtop portions thereof.
However, for all we can tell, these capsules were sinply supplied
by a manufacturer as shown, for subsequent filling on the Feton
machi ne. For these reasons, we determ ne that the evidence
relied upon does not support a conclusion of obviousness under 35

USC §103.

The rejection of clains 1 through 3, 19, and 22 through 24

We understand from our analysis of the Feton reference that

t he di scl osed automatic | oadi ng device and autonatic capsul e

filling machine are specifically designed for “one single capsule
size”. In other words, the docunent instructs that a separate
| oadi ng device and filling machine would be required for each of

the capsul e sizes 000, 00, O, 1, 2, 3, and 4 nentioned therein.

The rel atively sparse disclosure of the Feton brochure does
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informus that the automatic capsule filling machine includes an
upper white sheet, a detachable black sheet, a mddle white

sheet, and a bottompart with four studs, a frame, and screws.

We also fully appreciate that the particular capsule filling
apparatus of Norelli (page 3, lines 4 through 11) can be provided
with alternative elenents for addressing capsules of a different
size, that the manual capsule filling apparatus of |Inman (col um
4, lines 48 through 52) can be used with a variety of capsule
si zes by providing additional body section parts and cap section
pl ates, and that the capsule filling apparatus of Austin (columm
7, lines 69 through 75) may be adjusted to accommodate different
si ze capsul es by replacing hinged units including bars 326 and

arnms 339 on drum 320 (Figure 13).

Wth the above in mnd, we turn now to independent clains 1

and 3.

As to the specific method of handling capsules set forth in
appellant’s claiml1, it is apparent to us that the applied
teachi ngs, collectively considered, would have failed to suggest

the recited positioning and orienting of first and | arger second
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capsul es by “a” | oader conponent to one having ordinary skill in
the art. Further, we note that the particular structural
configuration of Feton is expressly disclosed as being dedicated
to “one single capsule size”. O course, we certainly appreciate
that the respective teachings of Norelli, Inman, and Austin
address apparatus nodification to handl e capsul es of different
sizes. However, it must also be kept in mnd that each of the

| atter teachings address an apparatus structural different from
that found in the Feton brochure. From our standpoint, the
proposed nodi fication of Feton would not have been suggested to
an artisan by the applied teachings since it would have
necessitated an entire reworking thereof, contrary to the single
capsul e size teaching thereof, and particularly since the
secondary references each reflect distinctly different structural
apparatus relative to the Feton | oadi ng device and capsul e

filling machi ne.

Simlarly, we are of the view that the nethod of independent
claim3 would not have been obvious, i.e., a nethod requiring an
opener/ encapsul at er conponent including a second capsul e
recei ving plate displaceable with respect to a first capsul e

receiving plate, with the opener/encapsul ater bei ng capabl e of
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handling different sized capsules and including a housing with
means for “slidably receiving” the first and second plates. Once
again, it is clear to us that one of ordinary skill in the art
woul d not have been notivated to nake the proposed nodification
since it would have clearly necessitated an entire reworking of
the Feton apparatus, contrary to the single capsule size teaching
thereof, and particularly since the secondary references each
reflect distinctly different structural apparatus relative to the

| oadi ng device and capsule filling machine of the Feton Brochure.

In summary, this panel of the board has

reversed the rejection of claim?21l under 35 USC § 103 as

bei ng unpatentabl e over the Feton International brochure, and

reversed the rejection of clainms 1 through 3, 19, and 22
t hrough 24 under 35 USC § 103 as bei ng unpatentabl e over the
Feton International brochure in view of any of Norelli, |Inman, or

Austi n.
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The decision of the exam ner i s reversed.

REVERSED

| RW N CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT
JAMES M MEI STER

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

MURRI EL E. CRAWORD
Adm ni strative Patent Judge
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