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ON BRI EF

Bef ore McCANDLI SH, Seni or Adnmini strative Patent Judge, and
COHEN and MElI STER, Adninistrative Patent Judges.

MElI STER, Adnini strative Patent Judge.

DECI SI ON ON APPEAL

M chael Deily and Nornman Crandall (the appellants)
appeal fromthe final rejection of clains 1-15 and 18-23.2
Clainms 16 and 17, the only other clains present in the

application, stand withdrawn from further consideration by the

! Application for patent filed Decenber 16, 1992.

2 | ndependent claim 1l has been anended subsequent to final
rejection.
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exam ner under the provisions of 37 CFR § 1.142(b) as being
directed to a nonelected invention. W affirmin-part and,
pursuant to our authority under the provisions of 37 CFR
8§ 1.196(b), enter a newrejection of clains 6, 7 and 23.

The appel lants’ invention pertains to (1) a neck flange, (2)
the conbi nation of a tracheostony tube and neck flange, and (3) a
met hod of using the tracheostony tube in conjunction with the
neck flange. |Independent clains 1, 18 and 19 are further
illustrative of the appeal ed subject matter and copies thereof,
as they appear in the appendix to the appellants’ brief, are
appended to this decision.?

The references relied on by the exam ner are:

Randford et al. 4, 235, 229 Nov. 25, 1980
Kal t 5, 000, 741 Mar. 19, 1991
Bal es 5, 054, 482 Cct. 8, 1991

The answer states that the following rejections are

applicable in the clains on appeal.*

3 The copy of claim1l appearing in the appellants’ brief is
incorrect in that (as anmended subsequent to final rejection) in
the penultimate Iine “interconnection of a material” should be
--interconnection forned of a material--.

4 The rejections based on prior art were set forth as new
grounds of rejection in the answer. In view of the | ack of
mention of the rejection of clainms 1-4 under 35 U.S.C. § 102(b)
as being anticipated by Ranford and clains 5-15 and 18-23 under

(continued. . .)
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Claim 23 stands rejected under 35 U.S.C. § 112, first
par agr aph.

Clainms 1-4 stand rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Ranford in view of Bales.

Clainms 5-15 and 18-23 stand rejected under 35 U.S.C. § 103
as being unpatentable over Ranford in view of Bales and Kalt.

The exam ner’s rejections are explained on pages 5-10 of the
answer. Rather than reiterate the argunents of the appellants
and exam ner in support of their respective positions, reference
is made to the brief, anmended reply brief, answer and
suppl enmental answer for the full exposition thereof.

OPI NI ON

As a prelimnary matter we note that the appellants have
presented argunents concerning the propriety of (1) the exam ner
entering new grounds of rejection in the answer and (2) of the
group director “conditionally” granting the appellants’ petition

filed on April 7, 1995. Under 35 U.S.C. § 134 and 37 CFR

4(C...continued)
35 U.S.C. §8 103 as being unpatentable over Ranford in the answer,
we presune the exam ner has withdrawn the final rejection of the
appeal ed clains on these grounds. See Ex parte Emm 118 USPQ
180, 181 (Bd. App. 1957).
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8§ 1.191, appeals to the Board of Patent Appeals and Interferences
are taken fromthe decision of the primary exam ner to reject
claims. W exercise no general supervisory power over the

exam ning corps and the decisions of primary examners to enter
new grounds of rejection in the answer and of group directors to
“conditionally” grant petitions are not subject to our review
See MPEP 88 1002.02(c) and 1201; Cf. In re Mndick, 371 F.2d 892,
894, 152 USPQ 566, 568 (CCPA 1967) and In re Deters, 515 F.2d
1152, 1156, 185 USPQ 644, 648 (CCPA 1975). Thus, the relief
sought by the appellants woul d have properly been presented by a
petition to the Conm ssioner under 37 CFR § 1.181.

We have carefully reviewed the appellants’ invention as
described in the specification, the appealed clains, the prior
art applied by the exam ner and the respective positions advanced
by the appellants in the brief and anended reply brief and by the
exam ner in the answer and suppl enental answer. As a consequence
of this review, we will sustain the exam ner’s rejections of
claim23 under 35 U.S.C. §8 112, first paragraph, and clains 1, 4,
5, 8 and 18 under 35 U.S.C. § 103. W wll not, however, sustain
the examner’'s rejections of 6, 7, 9-15 and 19-23 under 35 U S. C

8 103. Additionally, pursuant to our authority under the
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provisions of 37 CFR 8 1.196(b), we will enter a new rejection of
clains 6, 7 and 23 under 35 U.S.C. § 103.

Considering first the rejection of claim23 under 35 U.S. C
8§ 112, first paragraph, it is the examner’'s position that:

the disclosure is not enabling for the recitation found

in the last three lines of claim23. Appellants have

failed to set forth the specific support for this new

| anguage, and such is not readily apparent to the

Exam ner. [Answer, page 5; citation omtted.]

In support of this position the answer states that:

The Appellants’ refusal to specifically point out

support in the witten disclosure and specific

reference nunerals in the drawings to give credence to

the argunents to the new matter rejection,® | ead[s] the

exam ner to believe that they are incapable of doing

so, i.e.[,] that no such support exists. [Page 10;

f oot not e added. ]

We observe that the description requirenent found in the
first paragraph of 8 112 is separate fromthe enabl enent
requi renent of that provision. See Vas-Cath Inc. v. Mhurkar,
935 F.2d 1555, 1560-64, 19 USPQd 1111, 1114-17 (Fed. G r. 1991)
and In re Barker, 559 F.2d 588, 591, 194 USPQ 470, 472 (CCPA

1977), cert. denied, sub. nom Barker v. Parker, 434 U S. 1238

5 The proper basis for a new matter rejection is under
8§ 112, first paragraph, and the analysis is whether the original
di scl osure provi des descriptive support for the invention now
being clained. See In re Rasnmussen, 650 F.2d 1212, 1214, 211
USPQ 323, 326 (CCPA 1981).
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(1978). As explained by the court in Vas-Cath, 935 F.2d at

1563- 64, 19 USP@2d at 1117:

35 U S.C 8§ 112, first paragraph, requires a "witten

description of the invention" which is separate and

distinct fromthe enabl enent requirenent. The purpose

of the "witten description"” requirenent is broader

than to nerely explain howto "make and use"; the

appl i cant nust al so convey with reasonable clarity to

those skilled in the art that, as of the filing date

sought, he or she was in possession of the invention.

The invention is, for purposes of the "witten

description” inquiry, whatever is now clai ned.

: drawi ngs al one may be sufficient to provide the

"witten description of the invention" required by

§ 112, first paragraph.
Wien viewed in this context it is readily apparent fromthe
exam ner’s comments that, although the exam ner states that “the
di sclosure is not enabling for . . .,” the rejectionis in
reality based upon failure to conply with the description
requi renent of the first paragraph of 8 112 (i.e., that the
appel l ants were not in possession of the clainmed subject matter
at the time of filing of the application) rather than failure to
conply with the enabl enment requirenent of that provision (i.e.,
that the appellants’ disclosure failed to adequately teach how to
“make and use” the clained invention).

Apparently recognizing that the rejection is based upon a

| ack of descriptive support, the appellants argue that they
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have repeatedly noted that the anmendnent was fully

supported “as will be readily apparent upon review of

the description and drawi ngs (especially Figs. 1 and 3)

of the disclosure.” The appellants fail to understand

what further support is necessary. It seens

unfortunate that the appellants nust teach the Exam ner

that the drawings are considered to be a part of the

di scl osure and as such can provide support for clains

and anendnents. A sinple review of Figs. 1 and 3 by

the Examner will reveal the support for the last three

lines of claim23, e.g. the neck engagi ng portion and

i nterconnection forned in (substantially) the sane

pl ane. [Anended reply brief, page 21.]

We are unpersuaded by the appellants’ argunents. The | ast
two |ines of claim23° expressly require that the neck engagi ng
portion and the interconnection be “fornmed in the sane plane.”
Noting that a “plane” has no width, we are of the opinion that
this limtation would require the center |ines of the neck
engagi ng portion and the interconnection to be coextensive. As
t he exam ner has noted, there is no express statenent in the
specification that the neck engagi ng portion and the
i nterconnection are fornmed in the sane plane. Viewing Fig. 3 of
the drawings, it is readily apparent that the center lines of the
flange 11 and the interconnection 26 fall in spaced apart or

paral l el planes. This being the case, we agree with the exam ner

® Reference to specific lines in the clains in this decision
is wwth respect to the lines of the clains as they appear in the
appendi x to the appellants’ brief.

7
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that there is no descriptive support in the appellants’ original
di sclosure for the recitation that the neck engagi ng portion and
the interconnection “are fornmed in the sane plane” and,
accordingly, we wll sustain the rejection of claim23 under
35 U S.C 8§ 112, first paragraph.

Turning to the rejections under 35 U S.C. § 103 of (1)
clains 1 and 4 as being unpatentable over Ranford in view of
Bal es and (2) claimb5 as being unpatentable over Ranford in view
of Bales and Kalt, it is the appellants’ position that there is
no suggestion to conbine the teachings of Ranford and Bales. In
support of this position the anmended reply brief states

Ranford et al does not in any manner suggest that
different materials could be used to nodify the makeup
of the flange. Rather, Ranford et al states that
variation of the configuration of the flange portions
nodi fies the flexibility of the collar. The collar is
further defined as being both the flange portions 30
and the tubul ar sleeve portion 29 (note colum 3, lines
5-9 of Ranford et al). Therefore, if any nodifications
are to be made, Ranford et al necessarily requires that
the entire collar; flange portions and tubul ar sl eeve
portion, be so nodified, and thus using different
materials for the different portions is not

contenpl ated or suggested by Ranford et al.

Because Ranford et al so clearly teaches away from
the present invention, Bales can not be conbined with
Ranford et al to arrive at the present invention.

Qobvi ousness can not be found by using a secondary
reference (Bales) to directly override the stated

obj ectives and purposes of a primary reference (Ranford
et al). [Page 12].
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We are not persuaded by the appellants’ argunents. Wile
there nmust be sone teaching, reason, suggestion, or notivation to
conbi ne existing elenents to produce the clainmed device (see ACS-
Hospital Systens, Inc. v. Montefiore Hospital, 732 F.2d 1572,
1577, 221 USPQ 929, 933 (Fed. Cir. 1984)), it not necessary that
the cited references or prior art specifically suggest making the
conbination (B.F. Goodrich Co. V. Aircraft Braking Systens
Corp., 72 F.3d 1577, 1583, 37 USPQ@d 1314, 1319 (Fed. Cir. 1996)
and In re N lssen, 851 F.2d 1401, 1403, 7 USPQd 1500, 1502 (Fed.
Cir. 1988)). Rather the test for obviousness is what the
conbi ned teachings of the references woul d have suggested to one
of ordinary skill in the art. 1In re Young, 927 F.2d 588, 591, 18
USPQ2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F. 2d
413, 425, 208 USPQ 871, 881 (CCPA 1981).

Here, as the exam ner has noted, Ranford teaches a neck
flange for positioning a tracheostony tube 11 conprising a
flexible (colum 3, line 5) neck engaging portion 30 and an
i nterconnection 20 having a ring shaped body with an opening 35
for surrounding the tracheostony tube, with both the neck
engagi ng portion 30 and the interconnection 20 being nol ded from

a polynmer (colum 4, line 23). Thus, Ranford teaches all the
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subject matter set forth in independent claim1l with the
exception of the interconnection being formed of a material |ess
fl exi ble than the neck engagi ng portion. Bales discloses a neck
flange for positioning a tracheostony tube 12 conprising a neck
engagi ng portion 22 and an interconnection 19 having a ring
shaped body with an opening for surrounding the tracheostony
tube, wherein both the neck engaging portion 22 and the

i nterconnection 19 are nolded fromdifferent polyners, nanely,

pol ycarbonate for the interconnection and pol yurethane for the
neck engaging portion.’” Bales states that the purpose of
utilizing two different materials is to prevent fracturing of the
neck engaging portion (i.e., flange nenber 22; see colum 4,
lines 14-16). This stated advantage woul d have provi ded nore
than anple notivation to the artisan to conbine the teachings of
Ranford and Bales in the manner proposed by the exam ner. That
is, one of ordinary skill in this art would have found it obvious
to nodify the neck flange of Ranford by maeking the neck engagi ng
portion 30 of pol yurethane and the interconnection 29 of

pol ycarbonate in order to achieve Bal es’ expressly stated

" The appellants |ikew se use these very sane material s,
i.e., polycarbonate for the interconnection and pol yurethane for
t he neck engagi ng portion (see specification, page 5, |ine 32,
and page 6, line 24).

10
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advant age of preventing fracture. As to the appellants’
criticisns of the references individually, nonobviousness cannot
be established by attacking the references individually when the
rejection is predicated upon a conbination of prior art
di sclosures. See In re Merck & Co. Inc., 800 F.2d 1091, 1097,
231 USPQ 375, 380 (Fed. Gir. 1986).

As to the rejection of claim5 based on the conbi ned
di scl osures of Ranford, Bales and Kalt, the exam ner has only
relied upon Kalt for a teaching of making the neck flange
transparent. There is, however, no limtation in claim5 which
requires transparency. Claim5 does require the polyner from
whi ch the interconnection is nolded to be of a duroneter greater
than that of the polyner utilized in the neck engagi ng portion.
Wi |l e Bal es makes no nmention of the respective duroneters of the
polymers utilized, inasmuch as Bal es does in fact disclose the
very same polyners as used by the appellants, there is a
reasonabl e basis to conclude that the duroneter of polycarbonate
is greater than that of pol yurethane.

In view of the foregoing, we will sustain the rejections
under 35 U. S.C. 8 103 of clains 1 and 4 based on the conbi ned
di scl osures of Ranford and Bal es and of claimb5 based on the

conbi ned di scl osures of Ranford, Bales and Kalt.

11
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Turning to the rejections under 35 U.S.C. 8§ 103 of clains 2
and 3 as being unpatentable over Ranford in view of Bales and
clainms 11-15% and 19-22 as bei ng unpatentabl e over Ranford in
view of Bales and Kalt, each of these clains expressly require a
pair of opposed pivot pins. It is apparently the examner’s
position that the lugs 46 of Ranford nay be considered to be
pi vot pins and in support of this position the exam ner nmakes
reference in Ranford to the paragraph bridging colums 3 and 4
(see suppl enental answer, pages 7 and 8). However, we find
not hing in Ranford which supports the examner’s position. In
Ranford the lugs 46 are disposed in circunferential grooves 44
that are |located between ribs 43 in such a manner that the |ugs
hol d tube extension 13 in axial position by interacting with the
adj acent ribs (see colum 3, lines 44-49). |In the paragraph
bridging colums 3 and 4 it is further stated that the engagenent
of the lugs in the grooves permts the tube extension 13 to
rotate with respect to the collar or neck flange and that the
tube extension may further be noved upwardly and downwardly in

the el ongated opening 35 in the sleeve portion 29 (i.e., the

8 Inline 3 of claim11l “the pair of opposed pivot pins”
shoul d apparently be --a pair of opposed pivot plns-- i nasmuch as
there is no antecedent basis for “the pair.

12
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i nterconnection). Thus, while Ranford teaches that the |ugs
function to allow for rotational adjustnment about the axis of the
tube extension 13, as well as upwardly and downwardly of
adj ustment of the tube extension, there is absolutely nothing to
suggest that these lugs function as pivot pins as asserted by the
exam ner. As the exam ner apparently recognizes, there is
nothing in either Bales or Kalt which would overcone this
deficiency. This being the case, we will not sustain the
rejections under 35 U.S.C. 8 103 of clains 2 and 3 as being
unpat ent abl e over Ranford in view of Bales and clains 11-15 and
19-22 as bei ng unpatentable over Ranford in view of Bal es and
Kal t .

Consi dering next the rejection of clains 6 and 7 under
35 U.S.C. §8 103 as bei ng unpatentable over Ranford in view of
Bal es and Kalt, both of these clains require that the neck
engagi ng portion be “nol ded about” the interconnection. 1In the
primary reference to Ranford, however, the neck engagi ng portion
30 is apparently nolded at the sane tine as the interconnection
29 so as to form a honobgeneous, one-piece construction and the
exam ner has not provided any persuasive line of reasoning as to
why one of ordinary skill in this art would have found it obvious

to nmodi fy Ranford such that the neck engaging portion 30 is

13
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“nol ded about” the interconnection 30 in view of the teachings of
the secondary references to Bales and Kalt. Therefore, we wll
not sustain the rejection of clains 7 and 8 under 35 U.S.C. 8§ 103
based on the conbi ned teachings of Ranford, Bales and Kalt.
Treating now the rejection of clains 8 and 18 under
35 U.S.C. §8 103 as being unpatentable over Ranford in view of
Bal es and Kalt, the examner is of the opinion that it would have
been obvious to nake the neck flange of Ranford, as nodified by
Bal es, of transparent polyners in view of the teachings of Kalt.
On the other hand, the appellants contend:
Ranford et al notes in colum 3, lines 18-21 that “The
openings 31 traverse the junction between the fl ange
portions 30 and the sleeve portion 29 to permt better
visual inspection of the stoma site.” In other words,
Ranford et al |eaves bigger gaps in the neck flange so
t hat visual inspection of the stoma site can be
acconplished. |If the neck flange were transparent,
such neasures woul d not be necessary. Therefore, it is
clear that Ranford et al did not consider, or suggest,
and actually teaches away fromthe use of transparent
materials for the neck flange. [See the paragraph
bri dgi ng pages 18 and 19 of the anmended reply brief.]
Such contentions are not persuasive. The nere fact that Ranford
al one does not suggest transparent materials is not dispositive
i nasmuch as the test for obviousness is what the conbi ned
teachi ngs of the references would have suggested to one of

ordinary skill in the art. See In re Young, supra, and In re

14
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Kel l er, supra. Although the appellants are correct in noting
that Ranford provides openings 31 in the neck flange in order to
view the stoma site, there is, nevertheless, a recognition by
Ranford of the need to viewthis site. Kalt in the enbodi nents
of Figs. 5a, 5b, 6a and 6b teaches that tracheostony tube hol ders
shoul d be constructed at least in part of transparent materials
in order that the area of the stoma site can observed w thout
renmoval of the tracheostony tube holders (note colum 1, |ines
17-34; colum 7, lines 4-7). In our view, a conbined
consideration of Ranford and Kalt would have fairly suggested to
the artisan to make the neck flange of Ranford, as nodified by
Bal es, of a transparent material in view of the teachings of Kalt
in order to further enhance the ability to view the stoma site.
Accordingly, we wll sustain the examner’'s rejection of clains 8
and 18 under 35 U. S.C. § 103 based on the conbi ned teachi ngs of
Ranford, Bales and Kalt.

Treating now the rejection of clains 9 and 10 under
35 U.S.C. §8 103 as bei ng unpatentable over Ranford in view of
Bal es and Kalt, obviousness under 8 103 is a | egal conclusion
based on factual evidence (In re Fine, 837 F.2d 1071, 1074,
5 USPQ2d 1596, 1598 (Fed. Cir. 1988)) and “[a] rejection based on

section 103 nust rest on a factual basis, and these facts nust be

15
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interpreted w thout hindsight reconstruction of the invention
fromthe prior art,” (In re GPAC Inc, 57 F.3d 1573, 1582,
35 USPQ2d 1116, 1123 (Fed. Cr. 1995) quoting wth approval from
In re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967),
cert. denied, 389 U S. 1057 (1968)). There is nothing in Kalt to
indicate that his transparent device will “remain substantially
transparent after a sterilization process” (claim9) or “remain
i nperceptibly less transparent after radiation sterilization
process of up to approximately 3.5 rads” (claim10). Since the
exam ner has not provided a factual basis for establishing the
obvi ousness of the subject matter defined by clains 9 and 10, we
are constrained to reverse the examner’s rejection of these
clainms under 35 U S.C. 8§ 103 based on the conbi ned di scl osures of
Ranford, Bales and Kalt.

We turn last to the rejection of claim23 under 35 U S. C
8 103 as being unpatentable over Ranford in view of Bales and
Kalt. Wiile we agree with the examner that it would have been
obvious to have made the interconnection of Ranford of a material
| ess flexible than the neck engaging portion in view of the

t eachi ngs of Bales,® we nust point out that this claimexpressly

° Bal es has been relied on only for a teaching of making the
(continued. . .)

16
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requi res that the neck engagi ng portion and the interconnection
be “fornmed in the sanme plane.” |In Ranford, however, the
interconnection 29 is in a plane which is perpendicular to the
pl ane of the neck engaging portion 30. Accordingly, we will not
sustain the rejection of claim23 under 35 U S.C. § 103 based on
t he conbi ned teachings of Ranford, Bal es and Kalt.

Under the provisions of 37 CFR 8 1.196(b) we make the
foll ow ng new rejection.

Clains 6, 7 and 23 are rejected under 35 U S.C. §8 103 as
bei ng unpatentable over Bales. Initially, we note that the issue
of obviousness is not only determ ned by what the references
expressly state but also is determ ned by what they would fairly
suggest to those of ordinary skill in the art. See, e.g., Inre
Delisle, 406 F.2d 1386, 1389, 160 USPQ 806, 808-09 (CCPA 1969)
and In re Bozek, 416 F.2d 1385, 1390, 163 USPQ 545, 549-50 (CCPA
1969). Moreover, in evaluating such references it is proper to
take into account not only the specific teachings of the

references but also the inferences which one skilled in the art

°C...continued)
interconnection of a material less flexible that the neck
engagi ng portion while Kalt has apparently been relied on by the
exam ner only for a teaching of transparency (a limtation which
we observe is not found in claim23).

17
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woul d reasonably be expected to draw therefrom See In re Preda,
401 F.2d 825, 826, 159 USPQ 342, 344 (CCPA 1968).

Here, Bal es discloses a neck flange for positioning and
supporting a tracheostony tube having a neck engagi ng portion 22
and an interconnection 19 fornmed of a material |ess flexible than
t he neck engagi ng portion (see colum 4, lines 9-14). Bales in
colum 4, line 5, further states that the neck engagi ng portion
or flange nenber 22 is “fornmed about” the interconnection 19.
Bearing in mnd that Bales forns his neck flange fromplastic
(i.e., polynmers), it is our conclusion that this statenment in
conjunction with the illustrations in Figs. 1, 3 and 6 woul d have
fairly suggested to the artisan to construct Bales’ neck flange
by nol di ng the neck flange about the interconnection.

Wth respect to claim?23, we initially observe that artisans
must be presuned to know sonet hi ng about the art apart from what
the references disclose (see In re Jacoby, 309 F.2d 513, 516,

135 USPQ 317, 319 (CCPA 1962)) and the concl usion of obvi ousness
may be made from "common knowl edge and comon sense" of the
person of ordinary skill in the art (see In re Bozek, 416 F.2d
1385, 1390, 163 USPQ 545, 549 (CCPA 1969)). Mreover, skill is
presunmed on the part of those practicing in the art. See In re
Sovish, 769 F.2d 738, 743, 226 USPQ 771, 774 (Fed. Cr. 1985).

18
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Therefore, while it is unclear whether the interconnection 19 of
Bales is in exactly the sane plane as the neck engagi ng portion
22, one of ordinary skill in this art would have found it obvious
to formthe interconnection and the neck engaging portion in the
sanme plane if, for no other reason, than to provide a nore secure
connecti on therebetween.

I n summary:

The exam ner’s rejection of claim23 under 35 U S.C. § 112,
first paragraph, is affirned.

The examner’'s rejections of clainms 1, 4, 5, 8 and 18 under
35 U S.C. 8 103 are affirned.

The examner’'s rejections of clainms 2, 3, 6, 7, 9-15 and 19-
23 under 35 U.S.C. 8 103 are reversed.

A new rejection of claims 6, 7 and 23 under 35 U.S.C. § 103
has been nade.

Any request for reconsideration or nodification of this
deci sion by the Board of Patent Appeals and Interferences based
upon the sanme record nmust be filed within one nonth fromthe date
hereof (37 CFR § 1.197).

Wth respect to the new rejection under 37 CFR 8 1.196(b),
shoul d appellants elect the alternate option under that rule to

prosecute further before the Primary Exam ner by way of anmendnent

19
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or showi ng of facts, or both, not previously of record, a
shortened statutory period for nmaking such response is hereby set
to expire two nmonths fromthe date of this decision. 1In the
event appellants elect this alternate option, in order to
preserve the right to seek review under 35 U S.C. § 141 or 145
with respect to the affirmed rejections, the effective date of
the affirmance is deferred until conclusion of the prosecution
before the exam ner unless, as a nere incident to the limted
prosecution, the affirmed rejections are overcone.

| f the appellants el ect prosecution before the exam ner and
this does not result in allowance of the application, abandonnent
or a second appeal, this case should be returned to us for final
action on the affirmed rejection, including any tinely request

for reconsi deration thereof.

20
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
§ 1.136(a).

AFFI RVED- | N- PART
37 CFR § 1.196(b)

HARRI SON E. McCANDLI SH, Seni or )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
| RW N CHARLES COHEN ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

JAMES M MEI STER )
Adm ni strative Patent Judge )
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David A Hey

Mal I'i nckrodt Medical, |nc.
675 McDonnel | Bl vd.

St. Louis, MO 63134

JMM jrg
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18.

19.

APPENDI X

A neck flange for tracheostony tube to position and support
the tube when inserted into the neck of a human conprising a
neck engaging portion having a sheet shape with a pair of
generally parallel major surfaces defined by an edge, the
neck engaging portion fashioned of a flexible material, and
an interconnection positioned centrally within the neck
engagi ng portion and carried thereby as part thereof, the

i nterconnection having a ring shaped body with an openi ng

t her et hrough, the ring shaped body for surroundi ng and
nmovabl y connecting to the tracheostony tube passing

t heret hrough for permtting limted rel ative novenent

t her ebet ween, the interconnection of a material |ess

fl exi ble than the neck engagi ng portion.

A method for using a neck flange for a tracheostony tube

wi th a neck engaging portion of a flexible transparent

mat erial and an interconnection of a less flexible
transparent material by the foll ow ng steps:

(1) placing the tracheostony tube into an entry in the
patient's neck;

(1i) swveling the neck engaging portion relative to the
tracheostony tube so as to conformthe neck engagi ng portion
to the patient's neck;

(1i1) flexing the neck engaging portion to conformto the
curvature around the entry into the patient's neck, and (iv)
observing the condition of the entry into the neck under the
transparent interconnection or the transparent engagi ng
portion.

A neck flange for a tracheostony tube to position and
support the tube when inserted into the neck of a human
conprising: a neck engaging portion having a thin flexible
flat sheet with a pair of generally parallel mjor surfaces
defined by an edge therearound and a generally central
aperture therethrough, the neck engaging portion nolded of a
fl exi ble, transparent polyner material;an interconnection
positioned centrally within the neck engagi ng portion and
carried thereby, the interconnection having a ring shaped
body with an opening and a pair of opposed pivot pins
extending into the opening for carrying the tracheostony

t ube passing therethrough, the pair of opposed pins novably
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hel d in respective recesses in the tracheostony tube for
permtting [imted swi vel novenent thereof and substantially
within a plane generally normal to one major surface of the
neck engaging portion, the interconnection nolded of a
transparent polymer material |less flexible than the neck
engagi ng portion, the interconnection having a stepped cross
section with the pair of opposed pivot pins raised relative
to the ring shaped body.
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