THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 39-
64 and 67, all the clains remaining in the present
application. Caim67 is illustrative:

67. A process for preserving the color of red neat,
whi ch conprising [sic] contacting said neat with an
effective anount of an atnosphere of either pure
argon or a mxture consisting of > 70 vol une % of
argon and a carrier gas selected fromthe group
consi sting of carbon dioxide, nitrogen, oxygen and
m xtures thereof.
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In addition to the admtted prior art found at page 4 of
appel lant's specification, the exam ner relies upon the

foll ow ng references as evidence of obvi ousness:

Segal | 3,677,024 Jul . 18, 1972
Whodruff et al. (Wodruff) 4,522,835 Jun. 11, 1985
Ferrar et al. (Ferrar) 4,642, 239 Feb. 10, 1987
Ruzek 4,812, 320 Mar. 14, 1989
Mt chel | 4,919, 955 Apr. 24, 1990

Appellant's clainmed invention is directed to a process
for preserving the color of red neat. The process invol ves
contacting the neat with an atnosphere of either pure argon or
a m xture of argon and a carrier gas wherein the m xture
conprises at |least 70 volunme % of argon.

Appeal ed clains 39-48, 54, 56-59 and 67 stand rejected
under 35 U.S.C. 8 103 as bei ng unpatentabl e over either
Wbodruff or Ferrar in view of appellant's admtted prior art.
Cl ains 49-53, 55 and 60-64 stand rejected under 35 U S.C. §
103 as bei ng unpat entabl e over the stated conbi nati on of
references further in view of Mtchell and Ruzek. In
addi tion, clainms 39-41, 44-48, 54, 58, 59 and 67 stand
rejected under 35 U . S.C. § 103 as bei ng unpat ent abl e over
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Segall in view of either of Ferrar or Wodruff.
We have thoroughly reviewed the respective positions

advanced by appellant and the examner. In so doing, we find

t hat appellant’'s evi dence of nonobvi ousness outwei ghs the
exam ner's evidence of obviousness. Accordingly, we will not
sustain the exam ner's rejections.

Wodruff di scl oses a process of preserving the color of
red meat which conprises subjecting the fresh neat to an
at nosphere |l ow i n oxygen concentration to convert oxymyogl obin
to reduced nyogl obin, and subjecting the neat to a nodified
at nosphere containing a small amount of carbon nonoxi de,
carbon di oxi de and nol ecul ar nitrogen and/or other inert gases
in order to convert the reduced nyogl obin to carboxynyogl obi n.
Wbodr uf f does not nention an at nosphere of argon.

Ferrar discloses a process of packagi ng fresh neat
conprising vacuumtreating the meat to produce a | ow oxygen
partial pressure, since oxygen is highly deleterious to the
nmeat's color (see abstract). Also, Ferrar discloses a
controlled partial release of the vacuumw th nitrogen or
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anot her inert gas such that the fresh neat is packaged in an
anaer obi c condition whereby it can be stored under vacuum or
in an inert gas atnosphere (colum 3, lines 44 et seq.).

Ferrar, |ike Wodruff, does not teach treating the neat with

an argon at nosphere.

Segal | discloses a process for storing neat w thout
significant histological, biochemcal or physiological
deterioration which includes, inter alia, treating the neat
with an inert gas. Heliumis disclosed as particularly useful

and Segall teaches that "[i]t is contenplated that other noble

gases may be used, such as neon and argon” (colum 2, |ines 22
and 23).
To the extent, Wodruff, Ferrar and Segal |, considered

singularly or collectively, establish a prina facie case of
obvi ousness for the clainmed process of treating neat with an
at nosphere containing at |east 70 volune % of argon, we find
that the Declaration of Kevin C. Spencer, the present

applicant, effectively rebuts the prima facie case. The
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Decl arati on denonstrates that the treatnent of neat with
argon, alone or in admxture with a carrier gas conprising at
| east 70% argon, produces a consi derabl e percent col or

i nprovenent and a percent color stability inprovenent conpared
to a treatnent with nitrogen, the specified inert of Wodruff
and Ferrar, which effects no inprovenent. The Declaration

al so denonstrates that treatnent with argon yields a marked

i mprovenent in color and color stability in conmparison with
helium the exenplified atnosphere of Segall. In the words of

t he decl arant, such inprovenent

"woul d not be expected by the artisan . . . [ ] these results
are comrercially significant" (page 4 of Declaration). The
exam ner, on the other hand, fails to set forth a rationale
why the inproved results of the Declaration would have been
expected by one of ordinary skill in art.

We are not persuaded by the examner's criticismthat the
Decl arati on does not provide a conparison with the treating
at nosphere of Wodruff which conprises carbon dioxide as a
carrier. The treating atnosphere of Wodruff can contain as

little as 10% carbon dioxide with the bal ance being
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substantially all nolecular nitrogen and/or other inert gases.
The exam ner has not set forth a factual basis for raising a
valid concern that the inclusion of 10% carbon dioxide in the
sanpl es of the Declaration would materially affect the
relative results.

One final point remains. Appealed claim42 is inproperly
dependent upon claim67, inasnmuch as it defines "a m xture of
about 90% liquid nitrogen and 10%|iquid argon.” Manifestly,
claim42 does not further limt independent claim 67 since
claim67 requires at |east 70 volune % argon. W trust that
appellant will rectify this matter upon return of this

application to the exam ner.

I n conclusion, based on the foregoing, it is our judgnment
t hat appellant's evi dence of nonobvi ousness outwei ghs the
exam ner's evidence of obviousness. Accordingly the
exam ner's decision rejecting the appealed clains is reversed.

REVERSED
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