TH'S OPI NI ON WAS NOT_ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte JASON PARR and
JONATHAN P. VARNHAGEN

Appeal No. 97-0740
Appl i cation 08/ 144, 818!

ON BRI EF

Bef ore STONER, _Chief Administrative Patent Judge, M QUADE and
CRAWFORD, Administrative Patent Judges.

CRAWFORD, Admi ni strative Patent Judge.

! Application for patent filed October 28, 1993.
According to the appellants, this application is a
conti nuati on of Application 07/901,537, filed June 19, 1992.
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DECI S| ON ON APPEAL

This is a decision on an appeal fromthe examner’'s fina
rejection of clainms 11-20, which are all the clains pending in
the application. Cains 1-10 have been cancel ed.

The appel l ants’ claimed subject matter is a portable
col | apsi bl e backboard and basket assenbly nounted in the bed
of a pickup truck. Claim1l is exenplary of the clains on
appeal and recites:

11. A portable collapsible backboard and basket assenbly
mounted in the bed of a pickup truck, the bed having a fl oor
and a plurality of raised sidewalls formng a cavity, the

assenbly conpri si ng:

base neans positioned in and securely affixed to the
pi ckup truck within the cavity of the pickup truck

fol dabl e support neans attached to said base neans and
rot at abl e between a storage position adjacent the floor of the
bed of the pickup truck and to a display position
substantially perpendicular to the floor of the bed of the
pi ckup truck

a backboard fol dably and rotatably attached to said
support neans; and

a basket bal | basket attached to said backboard; and

wherei n when said assenbly is folded and coll apsed into
said storage position, it fornms a conpact package sized to fit
within said cavity of the pickup truck, and wherein when said
assenbly is erected into said display position, it holds and
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supports said backboard in position above and outside the
di mensi ons of the cavity.

THE REFERENCES

The follow ng references were relied on by the exam ner:

G oss 2,144,148 Jan. 17, 1939
Lange 2, 340, 540 Feb. 01, 1944
Nai det h 3, 108, 803 Cct. 29, 1963
Sheets et al. (Sheets) 3,233, 898 Feb. 08, 1966
Haubert Des. 216, 684 Mar. 03, 1970
Si nner 3,722, 886 Mar. 27, 1973
Koet her 4,220, 981 Sep. 02, 1980
Ander sen 4, 330, 101 May 18, 1982

Gordin et al.(Gordin) 4,712, 167 Dec. 08, 1987
D Annunzi o 4,789, 156 Dec. 06, 1988
Anast asaki s 4,869, 501 Sep. 26, 1989
Aakre et al. 4,946, 163 Aug. 07, 1990

THE REJECTI ONS

Clainms 11, 12, 14 and 18 stand rejected under 35 U. S. C

8 103 as bei ng unpatentabl e over

CGordi n, Koet her

and Haubert .

Claim 13 stands rejected under

unpat ent abl e over Gross in view of D Annunzi o,

Cordi n,

G oss in view of D Annunzi o,

35 U.S.C. 8§ 103 as being

Koet her

and Haubert as applied to clains 11, 12, 14 and 18 above and

further in view of Lange.
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Claim15 stand rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Gross in view of D Annunzio, CGordin, Koether
and Haubert, as applied to clains 11, 12, 14 and 18 above and
further in view Andersen.

Clainms 16 and 19 stand rejected under 35 U.S.C. 8§ 103 as
bei ng unpatentable over Goss in view of D Annunzi o, Gordin,
Koet her and Haubert as applied to clainms 11, 12, 14 and 18
above, and further in view of Aakre and Anastasakis.

Claim 17 stands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Gross in view of D Annunzi o, CGordin, Koether
and Haubert as applied to clainms 11, 12, 14 and 18 above and
further in view of Sheets.

Claim 20 stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Gross in view of D Annunzi o, CGordin, Koether
and Haubert as applied to clainms 11, 12, 14 and 18 above, and
further in view of Sinner and Nai deth.

Rat her than reiterate the entire argunents of the
appel l ants and the exam ner in support of their respective
positions, reference is nade to the appellants’ brief (Paper
No. 14) and the exam ner’s answer (Paper No. 20) for the ful

exposi tion thereof.
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OPI NI ON
In reaching our conclusion on the issues raised in this
appeal, we have carefully considered appellants’ specification
and clainms, the applied references and the respective

Vi ewpoi nt s

advanced by the appellants and the exanminer. As a consequence
of our review, we have made the determ nations which foll ow
We turn first to the examner’s rejection of clainms 11,
12, 14 and 18 under 35 U.S.C. § 103 as bei ng unpat entabl e over
G oss in view of D Annunzio, Gordin, Koether and Haubert.
G oss discloses a portable coll apsible backboard and basket
assenbly including a base nmeans 12 securely affixed to a stage
floor 72 (See Figs. 1 and 6). Goss also discloses a foldable
support neans 3 attached to the base neans 12. The fol dabl e
support neans is rotatable between a storage position adjacent
to the stage floor, depicted in Fig. 2, and a display position
substantially perpendicular to the stage floor, depicted in
Fig. 1. There is also included a backboard 2 fol dably and
rotatably attached to the support neans 3 (See Figs. 4 and 5).

A basketball basket 6 is attached to the backboard 2. When
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the assenbly is folded and col | apsed into a storage position,
it forns a conpact package whi ch accommpdat es easy conceal nent
in a mninmumof space, as for instance in a closet or under a
platform (colum 1, lines 13-17). G oss does not disclose
that the backboard and basket assenbly is nounted in the bed
of a pickup truck or that the fol ded and col |l apsi bl e assenbly
forma package that fits within the cavity of that pickup
truck as recited in claim1l.

The exam ner has cited D Annunzio, CGordin, Koether and
Haubert to supply the teachings of a backboard basket assenbly
which is nmounted to a pickup truck and sized to fit within the
confines of the cavity of the pickup truck. Haubert discloses
a fol dable and col | apsi bl e backboard and basket assenbly which
is affixed to and di sposed within a trailer. Gordin discloses
a lighting systemwhich is foldable and collapsible to fit on
the bed of a truck. D Annunzio discloses a portable backboard
and basket assenbly which is attached to the bunper of a
pi ckup truck and is disassenbled so as to be transported
within the truck. Koether discloses portable floodlighting
equi pnment which is fol dable and col | apsi ble and is nounted on

vehi cl e wheel s.
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The exam ner states:

In regard
col | apsed

within sai

In rejecti

G ven the relatively recent advent in
the basketball art of using a pickup truck
to mount and transport a knockdown
basket bal | backboard, goal and support, the
known concept in the basketball art of
fol dably nounting a backboard support to a
trailer for transport thereof, and the
general know edge of nounting fol dabl e
supports to the bed of either a truck or
trailer so that the supported apparatus may
be depl oyed for use by unfol ding the

support while still attached to the bed, it
woul d have been obvious to the person of
ordinary skill in the art to affix the base

of Goss to a trailer or the bed of a

pi ckup truck whereby it nmay be unfol ded for
use and col |l apsed to facilitate portability
between different usage sites. [Exam ner’s

Answer at page 5].

to the requirenment of claim1l1l that the fol ded and
assenbly "fornms a conpact package sized to fit
d cavity of the pickup truck," the exam ner states:

.the routineer would have been
particularly notivated to size G oss as
nodified to fit within the cavity of the
pi ckup truck to elimnate hazards (for
exanpl e, to navigation over roadways) which
woul d be present if the apparatus overhung
the sides or rear of the truck. [Examner’s
Answer at page 5].

ng clainms under 35 U.S.C. 8 103, the exam ner bears

the initial burden of presenting a prinma facie case of
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obvi ousness. In re Rijckaert, 9 F.3d 1531, 1532, 28 USPQd

1955, 1956 (Fed. Cir. 1993); In re Cetiker, 977 F.2d 1443,

1445, 24 USPQ2d 1443, 1445, 24 USPQRd 1443, 1444 (Fed. Cr
1992). In order to neet this burden the exam ner nust
establ i sh why one having ordinary skill in the art would have
been led to the clainmed invention by the express or applied

suggestions found in the prior art. See In re Sernaker, 702

F.2d 989, 994, 217 USPQ 1, 5 (Fed. Gr. 1983). Only if that
burden is nmet does the burden of comng forward with evidence

or argunents shift to the appellant. In re Cetiker at 977 F

2d 1445, 24 USPRd 1444. |If the examner fails to establish a

prinma facie case the rejection is inproper and will be

overturned. |In re Fine, 837 F.2d 1071, 1074, 5 USPQRd 1596,

1598 (Fed. Cir. 1988).
It is our opinion that the exam ner has failed to set

forth a prima facie case of obviousness in this case. First,

it is unclear fromthe exam ner’s answer how the vari ous

di sparate teachings of the references would be conbined. In
addition, while Gordin discloses that a collapsible |ighting
system nmay be transported on the bed of the truck, the

lighting system does not form a package when folded that fits
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in the cavity of the truck. The exam ner has cited no
reference which teaches or suggests a fol dabl e assenbly, of
any ki nd, which when folded forns a package which fits within
the cavity of a pickup truck

In view of the foregoing we will not sustain the
exam ner’s rejection of clainms 11, 12, 14 and 18 under 35
US C 8§ 103 over Gross in view of D Annunzi o, Cordin, Koether
and Haubert. W have reviewed the disclosures of Lange,
Ander sen, Aakre, Anastasakis, Sheets, Sinner and Naideth in
connection with the rejections of clains 13, 15-17, 19 and 20
whi ch are dependent on claim 11 but these disclosures do not
cure the deficiencies noted above for the conbination of
G oss, D Annunzio, Gordin, Koether and Haubert. As such, we
will not sustain the rejections of clains 13, 15, 16, 17, 19
and 20.

The decision of the examner is reversed.

REVERSED
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BRUCE H. STONER, JR., Chi ef
Adm ni strative Patent Judge

JOHN P. McQUADE
Adm ni strative Patent Judge

MURRI EL E. CRAWFORD
Adm ni strative Patent Judge

sd

Joseph P. Carrier

Weiner, Carrier, Burt & Esser, P.C
24101 Novi Road

Suite 100

Novi, M chigan 48375
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