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DECI SI ON ON APPEAL

This appeal is fromthe final rejection of clains 1, 2 and
8, all of the clainms pending in the application.

The invention relates to a “light excluding nmultilayer
pl astic container for use with light sensitive low acid liquid
nutritional products” (specification, page 1). Cdaiml is
illustrative and reads as foll ows:

1. A plastic container for a light sensitive nutritional
product, conprising a nultilayer plastic container, said
container conprising a wall having six |layers which conprise from
the exterior of the container to the interior of the container:
(a) a layer of food grade pol ypropyl ene; (b) a |layer of high

t enperature adhesive; (c) a layer conprising an oxygen barrier of
et hyl -vinyl -al cohol; (d) a layer of a high tenperature adhesive;
(e) a layer of regrind material; and (f) a | ayer of food-grade
pol ypropyl ene; and wherein said pol ypropyl ene and regrind | ayers
contain at |east about 5% by wei ght and about 1% by wei ght
respectively but not nore than about 8% by weight of titanium

di oxi de, said titanium di oxi de serving to reduce the extent of
light transm ssion through said wall by at |east about 99.5%

The references relied upon by the exam ner as evidence of
obvi ousness are:

Ki rshenbaum et al. (Kirshenbaunm) 4,051,265 Sept. 27, 1977

Baird et al. (Baird) 4,846,359 July 11, 1989
Yumet al. (Yum 5,104,390 Apr. 14, 1992
Arvidson et al. (Arvidson) 5,123,554 June 23, 1992

Clains 1, 2 and 8 stand rejected under 35 U . S.C. § 103 as
bei ng unpat ent abl e over Arvidson in view of Baird, Yum and

Ki r shenbaum
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Arvidson discloses a “nmulti-layer co-extrusion bl ow nol ded
pl astic contai ner adapted to be filled with a heat-sensitive
nutrient and then retorted at relatively high tenperatures to
sterilize the contents thereof” (Abstract). The multi-I|ayered
wal | structure of the container

is characterized by inner and outer |ayers 34 and 36

both of which are of a food-grade pol ypropyl ene having

a mninmumthickness of 0.002 inches, a regrind |ayer 38

adj acent the outer layer 36, a pair of high tenperature

adhesi ve layers 40 and 42, such as 0.0015 inch

pol yol ephin [sic, polyolefin] disposed adjacent the

regrind layer 38 and the inner |ayer 34, respectively,

and, between the two high tenperature adhesive |ayers

40 and 42, an oxygen barrier layer 44 of ethyl-vinyl-

al cohol (EVOH) having a thickness of fromO0.0015 to

0.002 inches [colum 3, lines 8 through 18].

Baird discloses a “multi-layered, handled plastic bottle
that substantially resists the absorption and oxi dati on of
essential oils, flavoring conponents, and nutritional conponents

found in various beverages such as fruit juices and
particularly citrus juices” (Abstract). Baird teaches that the
out er appearance of the bottle can be enhanced by incl uding
opaci fyi ng pignents, such as carbon bl ack, titanium dioxide
(TiQ) or a ferrous oxide, in the outer layer of the bottle (see
colum 4, line 65 through colum 5, |ine 3).
Yum di scl oses a urinary drainage bag forned of two plastic

films heat-seal ed to one another about their peripheries. The
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films may be transparent or translucent for exposing the contents
of the bag, or may be nade opaque by the addition of Ti O (see
colum 5, lines 1 through 11).

Ki r shenbaum di scl oses “a contai ner for the storage, at or
near anbient conditions, of |liquid foods subject to spoilage due
to the action of |ight waves, oxygen and ot her gaseous species”
(colum 1, lines 9 through 12). The container consists of a bl ow
nol dabl e t hernopl astic body 12 which is opaque to |light having a
wavel ength in the range of between about 3500 and 5500 Angstrons
and a surrounding overwap film 14 which prevents the diffusion
of oxygen and ot her gaseous species through the container. Wth
regard to the opaque characteristic of the body 12, Kirshenbaum
t eaches t hat

it is preferred to enploy a pignent which serves this

purpose . . . O the additives that may be enpl oyed as

a pignent to provide opaqueness, the nost preferred is

titani um di oxi de. Titanium di oxi de not only makes an

ot herwi se cl ear thernoplastic opaque, but, in addition,

it has the additional advantage of pignmenting the

thernopl astic white. 1In view of the fact that mlKk

represents the nost inportant |iquid food application

for the container 10 of this invention, a white

container is deened aesthetically the nost attractive.

Wiile it has been found that a pignent

concentration of at |least 0.5 percent by weight, based

on the total weight of the frame, that is, the tota

wei ght of the thernoplastic and the pignment, is

necessary it is preferred that a sonmewhat greater

concentration of pignent be enployed. 1In the case

where titaniumdioxide is enployed as a pignent it is
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preferred that the concentration of the titanium
di oxi de be in the range of between about 1 and 4
percent by weight of the total weight of the frame
[colum 5, |ine 53 through colum 6, line 5].

The exam ner explains the rejection on appeal as foll ows:
Arvi dson discl oses applicants[’] clained bottle

structure. There is not disclosed the incorporation of
Ti2 [sic] for the purpose of reducing |ight

transm ssion through the wall. The secondary
references all address this problemby the

i ncorporation of Ti®2. Baird col. 5, line[s] 1-5,
(opaci fying pignents), Yumet al, col. 5, line 10 and
Ki rshenbaum et al, col. 5, lines 55-60. It is the
position of the Exam ner that it would have been
obvious to one having ordinary skill in the art to

incorporate TiQ2 into any |layer of Arvidson et al for

to reduce light transm ssion. Applicants[’] clained

anmount of Ti Q2 woul d have been obvi ous to one having

ordinary skill in the art w thout undue experinentation

as the clained anobunts are reasonabl e quantities that

woul d have expected results [answer, Paper No. 12,

pages 3 and 4].

The appel l ants, on the other hand, contend that the
exam ner’ s concl usion of obviousness is unsound because “none of
the foregoing references suggests the addition of titanium
di oxide to nore than one |ayer of a container body. |In addition,
none of the references suggests a titanium dioxide |evel of at
| east 5% by weight in at |least two layers of a nulti-I|ayered
body” (brief, Paper No. 10, page 7).

The test for obviousness is what the conbi ned teachi ngs of
the references woul d have suggested to those of ordinary skill in

the art. In re Keller, 642 F.2d 413, 425, 208 USPQ 871, 881
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(CCPA 1981).

As acknow edged by the exam ner, the container disclosed by
Arvi dson does not neet the limtations in claim1l requiring that
“sai d pol ypropylene and regrind | ayers contain at |east about 5%
by wei ght and about 1% by wei ght respectively but no nore than
about 8% by wei ght of titaniumdioxide, said titanium di oxide
serving to reduce the extent of |ight transm ssion through said
wal | by at |east about 99.5% " In this regard, Arvidson does not
di scl ose the presence of titaniumdioxide in any of the container
wal | layers. The examner’s reliance on Baird, Yum and
Ki rshenbaumto cure this deficiency in Arvidson is not well
t aken.

Arguably, the conbi ned teachings of the applied references
woul d have suggested the addition of titanium dioxide to one of
the layers of Arvidson's container wall to attain a degree of
opacity for the sake of: (1) enhancing the appearance of the
container as in Baird; (2) shielding the contents of the
container fromview as in Yum and/or (3) preventing spoil age of
the contents fromlight waves as in Kirshenbaum There is
nothing in the conbi ned teachings of these references, however,
whi ch woul d have suggested the addition of titaniumdioxide to

Arvidson’s container wall so as to neet the rather specific
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mul tiple |ayer, percentage and light transm ssion limtations set
forth in claiml. Rejections based on 35 U . S.C. § 103 nust rest

on a factual basis. |n re Warner, 379 F.2d 1011, 1017, 154 USPQ

173, 177-78 (CCPA 1967). In making such a rejection, the
exam ner has the initial duty of supplying the requisite factual
basis and may not, because of doubts that the invention is
patentabl e, resort to specul ati on, unfounded assunptions or
hi ndsi ght reconstruction to supply deficiencies in the factual
basis. Id. In the present case, it is apparent that the exam ner
has resorted to hindsight reconstruction to supply the above
noted deficiencies in the Arvidson container vis-4&-vis the
container recited in claiml.

Accordingly, we shall not sustain the standing 35 U. S. C
8 103 rejection of claiml1, or of clainms 2 and 8 which depend
therefrom as bei ng unpatentable over Arvidson in view of Baird,

Yum and Ki r shenbaum
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The decision of the exam ner i s reversed.

REVERSED

JOHN P. M QUADE
Adm ni strative Patent Judge

BOARD OF PATENT
M CHAEL R. FLEM NG

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

MURRI EL E. CRAWORD
Adm ni strative Patent Judge

N N N N N N N N N N N N N



Appeal No. 97-0816
Appl i cation 08/ 204, 715

Steven F. Wi nstock

Dept. 377, Bldg. AP6D- 2

ABBOTT LABORATORI ES

100 Abbott Park Road

Abbott Park, Illinois 60064-3500



