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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's
final rejection of clainms 12 through 23. dains 1 through 11
and 24, the only other clains pending in the application,
stand wi thdrawn from further consideration under 37 CFR §

1.142(b).

Appel lant's invention relates to an apparatus for
conti nuously cutting extruded netal tubing generally of the
type used in parallel flow heat exchangers. As explained in
the specification (page 1) and as seen in Figure 1 of the
drawi ngs, such extruded tubing is of flattened cross section
havi ng tube major and m nor dinensions. In the "Background"
section of appellant's specification (pages 1-4) it is noted
that prior art nethods and apparatus for cutting such extruded
netal tubing were relatively slowin that the tubing was
intermttently advanced and then halted while sonme operation
was performed on it. This approach is indicated to have
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resulted in production of a given nunber of tube |engths being
unduly tinme consum ng and, thus, expensive. As indicated on
page 4 of the specification, an object of the present inven-

tion is to provide a nethod and

apparatus for cutting such extruded flattened nmetal tubing
whi | e

the sane is continuously being fed, to thereby maxim ze pro-
ducti on and, thus, provide econony in the tube cutting opera-
tion. Cains 12 and 21 are representative of the subject
matter on appeal and a copy of those clains may be found in

the Appendix to appellant's brief.

The prior art references of record relied upon by
t he exam ner as evidence of obviousness of the clained subject
matter are:

Chanberlin 2,158, 400 May 16,
1939
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Brockmul | er 3,730,411 May 1,
1973
Hof mann et al. (Hof mann) 4,577, 789 Mar. 25,
1986
Stroup, Jr. (Stroup) 5,143, 268 Sept. 1
1992

Clainms 12 through 14 stand rejected under 35 U . S. C
8§ 103 as being unpatentable over Stroup in view of

Br ockmnul | er .

Clainms 15 through 17 stand rejected under 35 U. S. C
8§ 103 as being unpatentabl e over Stroup in view of Brockmnuller

as applied to claim 12 above, and further in view of Hof mann.

Clainms 18 through 23 stand rejected under 35 U. S. C
8§ 103 as being unpatentabl e over Stroup in view of Brockmnuller
as applied to claim 12 above, and further in view of

Chanberlin.
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Ref erence is nade to the exam ner's answer (Paper
No. 15, mailed April 9, 1996) and to the suppl enent al
exam ner's answer (Paper No. 17, nmailed May 28, 1996) for the
exam ner's reasoning in support of the above-noted rejections.
Appel l ant's argunments agai nst the exanminer's rejections are
found in appellant's brief (Paper No. 13, filed January 16,
1996), reply brief (Paper No. 16, filed April 22, 1996) and

suppl enental reply brief (Paper No. 18, filed June 13, 1996).

OPI NI ON
Qur eval uation of the obviousness issues raised in
this appeal has included a careful assessnent of appellant's
specification and clains, the applied prior art references,
and the respective positions advanced by appellant and the
exam ner. As a consequence of our review, we have reached the
concl usion that none of the examner's rejections before us on

appeal will be sustained. Qur reasons follow

Looki ng at the basic conbination of Stroup and

Brockmul  er, we share appellant's view (brief, pages 7-8) that
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the operation of the systemin Stroup is clearly increnental

or intermttent and not continuous as required in appellant's
clains

on appeal. The exam ner concedes as nuch on page 7 of the
exam ner's answer, but then attenpts to rationalize why the
intermttent and repetitious feeding arrangenent of Stroup may
nonet hel ess be considered "continuous.” The exam ner
concludes with regard to Stroup that "while the stock noves
increnentally, it is still being continuously fed" (answer,
page 8). W find no support for such a seem ngly anonal ous
position in the Stroup patent. Mdreover, we find nothing in
Stroup which is responsive to appellant's "neans . . . for
conti nuously feeding tubing along the path at a first speed”
in conbination with "cutting nip defining neans incl uding
nmeans for noving said blades at the sane speed at which tubing
Is noving in said path" as set forth in claim12 on appeal.
Thus, for this reason al one we woul d reverse the examner's
rejection of clainms 12 through 14 under 35 U S.C. §8 103. In

addition, we also share appellant's view (brief, pages 8-11)
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that the exam ner's proposed conbination of Stroup and

Brockmul Il er is based on hindsight derived fromappellant's

application. In this regard, we note that colum 1, lines 51-
59, of Stroup appear to clearly teach away from enpl oyi ng the
type of tensile force separation proposed by the exam ner in
severing of the flat heat exchange tubing therein. For these
reasons, we

wi Il not sustain the examner's rejection of clains 12 through

14 based on the teachings of Stroup and Brockmull er.

Havi ng revi ewed the patents to Hof mann and
Chanberlin also applied by the exam ner, we find nothing
therei n which overcones or supplies the deficiencies of the
basic conbina- tion of Stroup and Brocknul |l er as di scussed
above. In addition, we note our agreenent with appellant's
position (reply brief, pages 1-3) concerning the exam ner’s
proposed nodification of Brockmuller as enployed in Stroup

based on the further teachings of Chanberlin. As for the
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exam ner's invoking of "Oficial Notice" on pages 10-11 of the
answer, we are in agreenent with appellant's view as expressed
on page 5 of the reply brief. Accordingly, it follows that the
exam ner's respective rejections of clains 15 through 17 and
18 through 23 under 35 U.S.C. §8 103 will |ikew se not be

sust ai ned.

Based on the foregoing, the decision of the exam ner

rejecting clainms 12 through 23 under 35 U S.C. 8§ 103 is

reversed.
REVERSED
| AN A. CALVERT )
Adm ni strative Patent Judge )
)
)
)  BOARD CF
PATENT
CHARLES E. FRANKFORT ) APPEALS AND

8



Appeal No. 97-1005
Application 08/262, 993

Adm ni strative Patent Judge )
| NTERFERENCES

LAWRENCE J. STAAB
Adm ni strative Patent Judge
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