THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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Before KIMLIN, JOHN D. SM TH and KRATZ, Adni nistrative Patent
Judges.

KIMIN, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1,
3-16, 19-25, 35 and 36. Cains 2, 17 and 18 stand objected to
as bei ng dependent upon a rejected claim Cains 26-34, the
other clains remaining in the present application, have been

allowed by the examiner. Caimlis illustrative:
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1. An insulation of |ow dinensional stability

bl anket conprising at | east one mneral fiber batt
of | ow dinensional stability being conprised of a
bi nderl ess fibrous material of substantially |ong
fibers, said batt remaining uncut during its
formati on and shaping, said substantially |ong
fibers enabling said batt to expand and conformits
shape to an area into which said mneral fiber batt
has been installed including abnormal voids in
bui | di ng spaces.

In the rejection of the appeal ed clains, the exam ner
relies

upon the follow ng references:

Sabor sky 2,160, 001 May 30, 1939
lrwin et al. (lrwn) 3,338,777 Aug. 29, 1967
Sens 3, 546, 846 Dec. 15,

1970

Appel lants' clainmed invention is directed to an
i nsul ation of |ow dinensional stability conprising nm neral
fiber batt of binderless, fibrous material having
substantially long fibers. |Independent clains 1 and 16 recite
that the "batt remaining uncut during its formation and
shaping.” According to pages 9 and 10 of the present
specification, the advantageous results of appellants’
invention are obtained froma conbination of two key features:
(1) binderless insulation that is capable of nmuch greater
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movenent than the nore rigid bindered fibers, (2) the use of

substantially long fibers.

Appeal ed clains 1, 3, 4 and 7 stand rejected under 37
U S C 8§ 102(b) as being anticipated by Saborsky. 1In
addition, the appealed clains stand rejected under 35 U.S.C. 8§
103 as foll ows:

(1) clainms 6, 8-13, 15 and 35 over Saborsky in view of
Sens,

(2) clainms 14-16, 19-25, 35 and 36 over Sens in view of
Sabor sky,

(3) claim18 over Sens in view of Saborsky, and

(4) claim5 over Saborsky in view of Irw n.

Appel l ants submt at page 5 of the brief that, with
respect to the examner's 8 102 rejection over Saborsky,
"“clainms 3-5 and 7 will stand or fall with claim1." Also,
appel l ants' have not set forth separate argunents for appeal ed
clainms 8, 11-14 and 19-24.

We consider first the examner's rejection of clains 1,
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3, 4 and 7 under 35 U. S.C. 8 102(b) as anticipated by
Saborsky. As explained by the exam ner, Saborsky discl oses

i nsul ation conprising binderless, mneral fiber batt having
substantial ly

long fibers. Appellants' specification discloses that "l ong"
fibers are longer than 2 inches, preferably 7 inches and nore

preferably 12 inches (specification page 10, lines 23-26). On

t he ot her hand, Saborsky discloses that "[i]n the formation of
mats of this type, the fibers may be nade I ong and fine, the
actual length being of many inches, feet or even mles, in
accordance wth the conditions of operation" (page 2, columm
1, lines 49-52, reference nuneral omtted). Hence, since
Sabor sky di scl oses insulation of binderless fibrous nateri al
of substan-tially long fibers, we concur with the exam ner
that there is no patentable, structural distinction between
the insul ation of Saborsky and the clained insulation wherein
the batt remains uncut during its formati on and shapi ng.
Since the claimrecitation "batt remaining uncut during its
formati on and shaping" is product-by-process in nature, it is
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appel l ants' burden to establish on this record that there is a
pat ent abl e di stinction between insulation within the scope of
t he appeal ed clains and the insulation of Saborsky that is cut
into strips. However, appellants have not advanced any

obj ective evidence or conpelling Iine reasoning which
establishes that there is a nmeaningful difference between cut
and uncut insulation which both conprise binderless fibrous
mat eri al of substantially

long fibers. W find no factual support in the Saborsky

di scl osure for appellants' argument that Saborsky's fibers are
"l ong" only before they are cut (page 13 of brief).

Accordingly, we will sustain the exam ner's rejection
under 35 U.S. C. § 102.

W will also sustain the examner's rejection of claim®6,
8-13, 15 and 35 under 35 U.S.C. 8 103 over Saborsky in view of
Sens for essentially those reasons expressed by the exam ner.
W agree with the examner that it would have been a matter of
obvi ousness for one of ordinary skill in the art to select the

density of the insulation based upon its ultinmate use.
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Furthernore, we find that Saborsky's disclosure bridging
colums 1 and 2 at page 2 woul d have suggested a density of
less than 0.6 p.c.f., particularly Saborsky's disclosure of
extrenely light density of about 1 pound per cubic ft.
Regardi ng appell ants' exterior |ayer of polyethylene, in
addition to the reference disclosures of Saborsky and Sens
cited by the exam ner, we note that appellants' specification
acknow edges that it was knowin the art to enclose a fiber
batt with an exterior plastic covering

(paragraph bridging pages 4 and 5). Also, while appellants
mai ntai n at page 12 of the brief that the references do not

t each

the features of clainms 6, 9-10, 15 and 35, appellants fail to
present a substantive argunment why such features woul d have
been unobvious for one of ordinary skill in the art. See 37
CFR 1.192 (c)(8) iv.

As for the examner's rejection of clains 14-16, 19-25,
35 and 36 under 8§ 103 over Sens in view of Saborsky,
appel l ants only nake reference to clains 19, 20, 21-23, 25 and
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36 (paragraph bridging pages 13 and 14 of brief). Again,
al t hough appel |l ants point out that the references do not teach
the clai ned features, appellants have not presented
substantive argunents why the clained features woul d have been
unobvi ous to one of ordinary skill in the art. Also, fromthe
Grouping of Clains set forth at page 5 of the brief, it can be
seen that appellants have not separately grouped clains 19, 20
and 21-23. In any event, for the reasons given by the
exam ner, we find that the clained features woul d have been
obvious to one of ordinary skill in the art in view of the
state of the prior art of record.

Concerni ng the new ground of rejection of claim 18 under
8 103 over Sens in view of Saborsky, we agree with the

exanm ner's

reasoni ng at pages 5 and 6 of the answer that the clained
subj ect matter woul d have been obvious to one of ordinary
skill in the

art in view of the collective teachings of the applied
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references.?

Finally, we will sustain the exam ner's new ground of
rejection of claim5 under 8 103 over the collective teachings
of Saborsky and Irwin. W find no error in the examner's
reasoni ng that, based on Irwin, it would have been obvious for
one of ordinary skill in the art to use irregularly-shaped
fibers in the insulation of Saborsky. Significantly, as noted
above, appellants state at page 5 of the brief that claimb5
stands or falls together with claim1, and appellants' brief
does not present a separate argunent for claim5. Al so,
appel l ants have not responded to the exam ner's new ground of
rejection of claim5. Furthernore, it would appear from page
11 of appellants' specification that irregul arly-shaped gl ass
fibers were known in
the art at the tine of filing the present application (see

page 11, first paragraph).

As a final point, we note that appellants base no

! This new ground of rejection changed the status of claim 18, which was
objected to by the exam ner. Appellants have not responded to this rejection.
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argunment upon obj ective evidence of nonobvi ousness, such as
unexpected results.

I n concl usi on, based on the foregoing, the exam ner's
decision rejecting the appealed clains is affirned.

No time period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

§ 1.136(a).
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