The opinion in support of the decision being entered today was not witten
for publication and is not binding precedent of the Board.
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PAK, Adnministrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal under 35 U. S.C. § 134
fromthe examner’s refusal to allow clains 1 through 15,
which are all of the clainms pending in the above-identified

appl i cation.
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APPEALED SUBJECT MATTER

Clains 1, 8 and 12 are representative of the subject
matter on appeal and read as foll ows:

1. A dental floss conprised of a plurality of filanments
whi ch are a m xture of polytetrafl uoroethyl ene and non-
pol ytetrafl uoroethylene filanments, said filanments being
tw sted together with about 1 to 5 twi sts per inch.

8. A dental floss conprised of plurality of filanments which
are a mxture of nylon filanents and pol ytetrafl uoroet hyl ene
filaments, said filanments being twi sted together with about 1
to 5 twists per inch

12. A dental floss conprised of a plurality of filanments
which are a m xture of polyester filanents and
pol ytetrafl uoroet hyl ene filanents, said filanments being
tw sted together with about 1 to 5 tw sts per inch.

PRI OR ART

In support of his rejection, the exam ner relies on the

followng prior art:

Ashton et al. (Ashton) 3,943, 949 Mar. 16,
1976
Lorch 4,776, 358 Cct. 11,
1988
Bl ass 4,996, 056 Feb. 26,
1991

REJECTI ON



Appeal No. 1997-1497
Application No. 08/059, 693

Clains 1 through 15 stand rejected under 35 U. S.C. § 103

as unpat entabl e over Ashton in view of Blass or Lorch.?
CPI NI ON

We have carefully reviewed the clains, specification and
applied prior art, including all of the argunents advanced by
bot h the exam ner and appellants in support of their
respective positions. This review |eads us to concl ude that
the examiner’s 8 103 rejection is not well founded.
Accordingly, we wll not sustain the examner’s 8 103
rejection for essentially those reasons set forth in the Brief
and Reply Brief. W add the followng primarily for enphasis
and conpl et eness.

W find that Ashton discloses “a flavored dental floss
formed of a plurality of individual filaments...” See colum
2, lines 27-28. These filanments “include...nylon...rayon,
Dacron, acetate polyners [polyester], polypropylene and the
i ke (enphasis supplied)”. See colum 2, lines 30-33. “It is

preferred to twist the individual filanments...to formthe

! The exam ner has withdrawn the 8 112 rejection of clains
4, 5, 11 and 15 set forth in the final Ofice action dated
Feb. 7, 1994, Paper No. 4. See Answer, pages 1 and 2.
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floss”, “Wwth a preferred twi st of about 1.5 to 2.0 turns per
inch.” See colum 2, lines 41-49. As recognized by the

exam ner, Ashton does not specifically nmention using the
claimed PTFE filanments in its bundle. See Answer, page 3. To
remedy this deficiency, the examner relies on either Blass or
Lor ch.

As correctly pointed out by appellants (Brief, Page 4 and
Reply Brief, Pages 1 and 2), Blass is directed to using PTFE
powder, not PTFE filanments, on nylon or polyester filanments to
formits floss. Blass discloses PTFE filanments only in the
context of formng a packing material, not a dental fl oss.

See Blass, colum 1, |lines 21-29 together with Reply Brief,
Pages 1 and 2. Therefore, we conclude that the conbi ned

di scl osures of Ashton and Bl ass woul d not have suggested

enpl oying a PTFE filanment as part of a flavored dental floss,
much less using it with nylon or polyester filanments, to form
the dental floss of the type described in Ashton.

As al so correctly stated by appellants (Brief, Page 5 and
6, and Reply Brief, Page 1), we find that Lorch is directed to
formng a flossing tape which has a dentifrice sandw ched
between two | ayers of PTFE. See also Lorch's Abstract. The
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purpose of formng a flossing tape, rather than a thread, is
to provide, inter alia, a polishing function. See Lorch,
colum 1. Thus, we find no suggestion that the PTFE fl ossing
tape of the type described in Lorch would be useful as part of
the threaded filanent type dental floss described in Ashton.
In view of the foregoing, we agree with appellants that
t he exam ner has not established a prima facie case of
obvi ousness regarding the cl ai med subject nmatter.
Accordingly, we reverse the exam ner’s decision rejecting
claims 1 through 15 under 35 U . S. C. 8§ 103 over the applied
prior art.

OTHER | SSUES

W note that Blass states that GB 1380032 discloses “a
yarn which contains aromatic polyamde filaments and
pol ytetraf | uoroet hyl ene [ PTFE] filanments.” Upon return of
this application, the examner is to review GB 1380032 to
determ ne whether its yarn affects the patentability of the
invention recited in the appeal ed cl ai ns.

W also note that U S. Patents 5,033,488 and 5, 209, 251

issued to Curtis et al. filed on Decenber 2, 1988 and July 11,
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1991, respectively, describe the advantage of using PTFE
filaments as a dental floss. Upon return of this application,
the examner is to determne (1) whether Curtis ‘488 and ‘251
are “prior art” within the neaning of 35 U.S.C. 8§ 102(e) and
if they are “prior art”, whether the conbi ned teachings of
Ashton and Curtis ‘488 or ‘251 affect the patentability of the

invention recited in the appeal ed cl ai ns.

CONCLUSI ON

In view of the foregoing, the decision of the examner is
reversed and the application is remanded to the exam ner for
appropriate action consistent with the above instruction.

No period for taking any subsequent action in connection
with this appeal nay be extended under 37 CFR § 1.136(a).

REVERSED/ REMANDED
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EDWARD C. KI M.IN
Adm ni strative Patent Judge

BOARD OF PATENT

JOHN D. SM TH APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

CHUNG K. PAK
Adm ni strative Patent Judge
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