TH'S OPINION WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the

Boar d.
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BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte DEAN R SOMVERFELD

Appeal No. 97-2147
Application No. 08/512,477*

ON BRI EF

Bef ore CALVERT, NASE, and CRAWFORD, Adninistrative Patent
Judges.

NASE, Admini strative Patent Judge.

! Application for patent filed August 8, 1995. According
to the appellant, the application is a continuation-in-part of
Application No. 08/243,124, filed May 16, 1994, now abandoned.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 1 through 4, 7 through 10, 13 and 14.°?

Clains 5, 6, 11 and 12 have been al |l owed.

W REVERSE

2 \Wile the exam ner has approved entry of the anendnent
(Paper No. 9, filed Septenber 3, 1996) to clains 13 and 14
presented after final rejection, we note that this amendnment
has not been clerically entered.
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BACKGROUND

The appellant's invention relates to a vertical blind.
An under standi ng of the invention can be derived froma
readi ng of exenplary claim11, which appears in the appendix to

the appellant's brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Sal zmann 4,122, 884 Cct. 31,
1978

Hel ver 4,848, 435 July 18,
1989

Mar occo 4,875, 516 Cct. 24,
1989

Granming 5, 090, 267 Feb. 25,
1992

Sandal | et al. 2,060, 743 May
7, 1981

(Sandal |) (United Kingdom

Claims 1 through 3 and 13 stand rejected under 35 U. S. C
8 103 as bei ng unpatentable over Sandall in view of Hel ver and

Sal znmann.
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Claim4 stands rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Sandall in view of Helver, Salzmann and

Mar occo.
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Clainms 7 through 9 and 14 stand rejected under 35 U S. C
8 103 as bei ng unpatentable over Sandall in view of Helver,

Sal zmann and Granii ng.

Claim 10 stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Sandall in view of Helver, Sal zmann,

Graml i ng and Marocco.

Claims 1 through 3 and 13 stand rejected under 35 U. S. C

8§ 103 as bei ng unpatentabl e over Hel ver.

Claim4 stands rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Helver in view of Mrocco.

Clainms 7 through 9 and 14 stand rejected under 35 U S. C

8 103 as bei ng unpatentable over Helver in view of Ganiing.

Claim 10 stand rejected under 35 U.S.C. §8 103 as being

unpat ent abl e over Helver in view of Gamling and Marocco.
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Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appell ant regardi ng the above-noted
rejections, we nmake reference to the final rejection (Paper
No. 7, mailed May 7, 1996), the exam ner's answer (Paper No.
13, muiled Novenber 12, 1996) and both suppl enental exanminer's
answers (Paper No. 15 and 18, nmuailed January 28, 1997 and
April 2, 1998) for the exam ner's conplete reasoning in
support of the rejections, and to the appellant's brief (Paper
No. 12, filed Cctober 9, 1996) and reply brief (Paper No. 14,
filed January 8, 1997) for the appellant's argunents

t her eagai nst .

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. Upon evaluation of all the evidence before us, it
is our conclusion that the evidence adduced by the exam ner is

insufficient to establish a prim facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll
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not sustain the examner's rejection of clains 1 through 4, 7
t hrough 10, 13 and 14 under 35 U.S.C. § 103. CQur reasoning

for this determ nation foll ows.

In rejecting clains under 35 U . S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prima facie case of

obvi ousness. See Inre R jckaert, 9 F.3d 1531, 1532, 28

USPQ2d 1955, 1956 (Fed. Cir. 1993). A prinm facie case of

obvi ousness is established by presenting evidence that the
reference teachings woul d appear to be sufficient for one of
ordinary skill in the relevant art having the references
before himto nmake the proposed conbi nati on or ot her

nodi fication. See In re Lintner, 9 F.2d 1013, 1016, 173 USPQ

560, 562 (CCPA 1972). Furthernore, the conclusion that the

clai med subject matter is prinma facie obvious nust be

supported by evidence, as shown by sone objective teaching in
the prior art or by know edge generally avail able to one of

ordinary skill in the art that woul d have | ed that individua
to conmbine the rel evant teachings of the references to arrive

at the clained invention. See In re Fine, 837 F.2d 1071,
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1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). Rejections based
on

8§ 103 nust rest on a factual basis with these facts being
interpreted w thout hindsight reconstruction of the invention
fromthe prior art. The exam ner may not, because of doubt
that the invention is patentable, resort to specul ation,
unf ounded assunption or hindsight reconstruction to supply
deficiencies in the factual basis for the rejection. See In

re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 177 (CCPA 1967),

cert. denied, 389 U S. 1057 (1968).

The cl ai s under appeal all recite a vertical blind
apparatus conprising, inter alia, an elongated headrail, a
hori zontal | y extendi ng actuator shaft, a plurality of slat
carriages, a plurality of slat carriers, neans for turning the
slat carriers in response to turning of the actuator shaft, a
control carriage having a control shaft, a first spur gear on
t he
control shaft, a second spur gear neshing with the first spur
gear, a worm gear connected to the second spur gear for

rotating the actuator shaft, and a wand connected to the
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control shaft for rotating the control shaft and for draw ng

the control carriage along the headrail

Rej ecti ons based on Sandall as primary reference?

We agree with the appellant (brief, pp. 13-15) that the
conbi ned teachings of the applied prior art would not have
been suggestive of the clained subject matter. In that
regard, we view the exami ner's determ nation that Sandall's
flexible drive cable (i.e., Bowlen cable 14) is "flinsy and
subject to failure after repeated use" to be sheer specul ation
unsupported by any evidence in the record. Likew se, the
exam ner's determ nation that Helver's system of gear-to-gear
contact is "nore substantial" than Sandall's system anounts to
sheer specul ati on unsupported by any evidence in the record.
In our opinion, the teachings of Hel ver and Sal zmann woul d not
have provi ded any suggestion to an artisan to have nodified
Sandal |'s vertical blinds in the manner necessary to arrive at

the clainmed subject matter. Accordingly, we do not sustain

3 See pages 2-4 of the final rejection.
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the examner's rejections of clainms 1 through 4, 7 through 10,
13 and 14 under 35 U. S. C

8§ 103 utilizing Sandall as the primary reference.

Rej ecti ons based on Hel ver as prinmary reference*

We agree with the appellant (reply brief, pp. 3-6) that
the applied prior art would not have been suggestive of the
cl ai med subject matter. In that regard, Helver does not
di scl ose or suggest the clai ned wand connected to the contro
shaft for rotating the control shaft and for draw ng the
control carriage along the headrail. The exam ner relies on
one of Helver's support stens 18 or one of Helver's slats 20
as being readable on the clainmed wand. W do not agree. In
our view, in this art the term"wand" has a well-known
nmeani ng® and neither Helver's support stem 18 nor Helver's
slat 20 woul d have been considered by an artisan to be a
"wand." In addition, we see no reason in the applied prior

art absent inperm ssible hindsight to have nodified Helver's

4 See pages 2-4 of the exam ner's answer.

5 See Marocco's wand 20 and Sal zmann's wand 91.
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vertical blind assenbly to arrive at the clainmed invention.
Accordingly, we do not sustain the exam ner's rejections of
claims 1 through 4, 7 through 10, 13 and 14 under 35 U. S.C. §

103 utilizing Helver as the primary reference.

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clains 1 through 4, 7 through 10, 13 and 14 under 35 U S.C. 8§
103 i s reversed.

REVERSED

MURRI EL E. CRAWORD
Adm ni strative Patent Judge

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
JEFFREY V. NASE ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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