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! Application for patent filed October 11, 1994.
According to appellant, the application is a continuation of
Application No. 08/095,619, filed July 21, 1993, now
abandoned.
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This is an appeal fromthe final rejection of clainms 31
t hr ough 53.

The di scl osed invention relates to horizontally spaced-
apart itemsw tches |located on at | east sone of the shelves of
a cabi net.

Caim3l is illustrative of the clained invention, and it
reads as foll ows:

31. A wunit for dispensing itens, said unit conprising:

a cabi net:

a plurality of shelves vertically spaced-apart in
t he cabi net;

a plurality of itemsw tches horizontally spaced-
apart on at |east sone of the shelves; and

a plurality of novable storage |ocations on at | east
sonme of the shelves, wherein at |east one itemswitch is
| ocat ed adj acent to each storage |ocation.

The references relied on by the exam ner are:

Ki nbr ow 4,737,910 Apr. 12,
1988
McLaughlin et al. (MLaughlin) 5,014, 875 May 14,
1991
Col son et al. (Col son) 5, 346, 297 Sept. 13,
1994

(filed Jan. 4,
1993)
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Clainms 31 through 53 stand rejected under 35 U.S.C. 8§ 103
as bei ng unpat entabl e over Col son (which incorporates
McLaughl i n2 by reference) in view of Kinbrow.

Reference is nmade to the briefs and the answer for the
respective positions of the appellant and the exam ner.

OPI NI ON

The obvi ousness rejection of clainms 31 through 53 is
reversed.

According to the exam ner (Answer, pages 3 and 4), Col son
was cited to show vertically spaced-apart shelves in a cabinet
(Figure 1), and renovabl e storage |ocations on sone of the
shelves (Figure 8). The exam ner acknow edges (Answer, page
4) that “Col son does not disclose the appellant’s limtation
of a plurality of itemsw tches horizontally spaced apart on
sone of the shelves.”

Ki mbrow di scl oses that it is known to nount a
mechani cally switch activated apparatus that keeps an

inventory of itens in stock “proximate to a shelf containing a

2 Al though McLaughlin is nmentioned in the grounds of the
rejection, the exam ner never addresses this reference in the
statenment of the rejection. As a result thereof, we will not
address this reference in our opinion.
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specified inventory of items” (colum 1, |lines 56 through 64).
As with Col son, the exam ner acknow edges (Answer, page 4)
that “Ki nbrow does not specifically disclose the appellant’s
pl acement of the switches horizontally as disclosed by the
appel l ant.” The exam ner concl udes (Answer, page 4), however,
that “it is well known in the art to place switches in an
optimal location,” and that “[i]t woul d have been obvious to
one of ordinary skill in the art at the tinme of the invention
to enploy switches horizontally because this allows for easy
eye hand coordination in inventory control.”

Al t hough the exam ner does address the enpl oynent of
“switches horizontally,” he never presents any rationale for
nounting such “switches horizontally” in shelves of a cabinet.
Accordingly, we agree with the appellant (Brief, page 8) that:

[NJone of the art cited by the Exam ner discl oses

the incorporation of switches into shelves, nuch

|l ess that the switches and associ ated storage

| ocations be laid out in a way where one switch lies

adj acent each storage | ocation. Moreover, appellant

bel i eves that there would be no incentive in either

Col son ‘297, Kinbrow ‘910, or generally in the art,

whi ch woul d suggest the clai ned conbi nati on. Col son

*297 specifically teaches that a stand-al one

keyboard which is not associated with any particul ar

storage | ocation be used for inputting all required

inventory data. While Kinbrow suggests that

separate inventory devices nmay be distributed in a
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war ehouse or other large facility, there is no
suggestion that single switches be sonehow renoved
fromthese devices and incorporated into shel ves on
particul ar di spensing units.
In summary, the obviousness rejection is reversed® because the
exam ner “is using hindsight to judge the obvi ousness of the
present invention” (Brief, page 11).
DECI SI ON
The deci sion of the exami ner rejecting clains 31 through

53 under 35 U . S.C. § 103 is reversed.

REVERSED

JAMES D. THOVAS )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
KENNETH W HAI RSTON ) APPEALS
Adm ni strative Patent Judge ) AND

® The declaration submtted by John H gham was not
consi dered because a declaration submtted "after the case has
been appealed will not be admtted w thout a show ng of good
and sufficient reasons why they were not earlier presented.”
See 37 CFR 8§ 1.195. A nere statenent by the appellant (Brief,
page 11) that "the Declaration was not made earlier because
all supporting materials were not avail able" can not take the
pl ace of such a show ng.
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| NTERFERENCES

JOSEPH L. DI XON
Adm ni strative Patent Judge

)
)
)
)
)
)
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