TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is an appeal pursuant to 35 U S.C. 8§ 134 fromthe

final rejection of clains 1 through 4 and 6 through 10.
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Claims 1, 7, 8, and 9 are representative and are
r epr oduced bel ow

1. A nethod for pronoting crystallization fromthe nelt
of a sem -crystalline polyolefin copolynmer which conprises
adding to said copolyner an effective anount of a nucleating
package consisting essentially of a high nelt flow
pol ypropyl ene having a nelt flow of > 8 dg/mn. and
stearam de, wherein said effective anount of nucleating
package ranges from about 0.1 to about 3 w % of the total
conposi tion.

7. A nethod for pronoting crystallization fromthe nelt
of butene-1-ethyl ene copol yner which conprises adding to said
copol ynmer from about 0.25 to about 2 wt% of a nucl eating
package consisting essentially of high nelt flow pol ypropyl ene
having a nelt flow of from45 dg/ m n and stearam de.

8. Anethod as in claim7 wherein fromabout 0.1 to 0.5
wt % of sai d! oxi di zed high density polyethylene is added in a
slurry water bath.

9. An inproved nelt crystallizable conposition conprising
a sem -crystalline polyolefin copolyner and fromabout 0.1 to
about 3 wt % of the total conposition a nucleating package
consi sting essentially of high nelt flow pol ypropyl ene having
anelt flowof > 8 dg/mn. and stearam de.

The reference of record relied upon by the exam ner is:

Hvwo et al. (Hwo) 4, 359, 544 Nov. 16, 1982

! Antecedent basis is not present in independent claim?7
for the claimlanguage “said oxidized high density
pol yet hyl ene” in claim8. The exam ner should insure
correction of this matter in any subsequent prosecution of
this application.
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The appeal ed clains stand rejected under 35 U. S.C. § 103
as unpat ent abl e over Hwo.

Because we agree with the exam ner’s conclusion that the
subject matter defined by appealed clainms 1 through 4, 7, and
9 woul d have been obvious to a person with ordinary skill in
the art, we sustain the rejection as to these clains. W
cannot sustain the rejection of clains 6, 8, and 10, however.

As evident fromthe representative clains reproduced
above, the subject matter on appeal is generally directed to
the use of a defined “nucleating package,” conposed of 1) a
high nelt flow pol ypropyl ene and 2) stearanide, to pronote
crystallization fromthe nelt of a sem-crystalline polyolefin
copol yner, such as a butene-1-ethyl ene copol yner.

At the outset, we observe that it is well known that
certain additions of materials referred to as “foreign
subst ances”, added to a polyner nelt in finely divided form
serve as “nucleating agents” for the subsequent
crystallization of the polyners during cooling in a nold.
These materials are also known to favorably influence the

crystalline structure of the nolded thernoplastic material.
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As evidence of obviousness of the herein clained
I nvention, the examner relies on the disclosures in the Hw
patent. Hwo is specifically related to a nethod for pronoting
the crystallization of thernoplastic butene-1 polyner
conmposi tions such as isotactic butene-1-ethyl ene copol yner.
For this purpose, Hw teaches in the “BACKGROUND OF THE
I NVENTI ON’ section of the patent (colum 1, line 5 through
colum 2, line 15) that typical nucleating agents for
pronoting the crystallization of butene-1-polyners utilized by

prior art workers include, inter alia, polypropylene,

stearam de, and hi gh density polyethylene. See Hwo
particularly at colum 1, lines 46 and 57-58 and col um 2,
lines 6 through 10. As enphasized by appellants in their
brief, HMm’' s patented invention was based on his discovery
that a conbination of two specific additives, i.e., stearam de
and hi gh density pol yet hyl ene, cooperate in a synergistic
fashion resulting in rapid processing speeds when a butene- 1-
et hyl ene copol yner contai ning these particul ar nucl eating
agents is fabricated into bl ow nolded fil ns.

Not w t hst andi ng appel l ants’ argunments in their brief, we

find that the disclosures in Hw establish a prina facie case
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of obvi ousness for using a nucleating package conposed of a
high nelt flow pol ypropyl ene and stearam de. As observed
above, pol ypropyl ene and stearam de have been individually
used by prior art workers as nucleating agents for butene-1

polymers. It is well settled that it is prinma facie obvious

to conmbi ne two conponents or two conpositions each of which is
taught by the prior art to be useful for the same purpose to
forma third conposition which is to be used for the very sane
purpose. In re Susi, 440 F.2d 442, 445, 169 USPQ 423, 426
(CCPA 1971). Applying this principle of lawto the

di sclosures in Hw, it would have been prina facie obvious to

forma nucl eati ng package conposed of both pol ypropyl ene and
st earam de because each material has been disclosed in the
prior art as individually useful for the very sane purpose of
pronoting the crystallization of thernoplastic butene-1
pol ynmer conpositions. The idea of conbining themflows
logically fromtheir having been individually taught in the
prior art.

W recogni ze, as stressed by appellants, that the herein
clained invention is directed to a nucl eati ng package

conprising a high nelt flow polypropyl ene having a nelt flow
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of >8 dg/mn. Mt flowor nelt index is defined as the
viscosity of a thernoplastic polyner at a specified
tenperature and pressure. Specifically, the nelt index or
melt flow of a thernoplastic polynmer is the nunber of grams of
such polymer that can be forced through a 0.0825-in. orifice
in 10 mnutes at 190EC by a pressure of 2160 grans. See The

Condensed Chem cal Dictionary, edited by Haw ey, page 649,

copyright 1981, copy attached. Consistent with the claim

| anguage defining the pol ypropyl ene nucl eati ng agent as a high
melt flow material, appellants’ specification also defines
high nelt flow pol ypropyl ene as neani ng pol ypropyl ene having a
melt flowof from8 dg/mn. and above. See the specification
at page 4, lines 3 and 4. Although the applied Hw reference
is silent wth respect to the nelt flow or nelt index
paraneter for the prior art polypropyl ene nucl eati ng agent
(again, see Hw at colum 1, lines 44 through 46), Hwo teaches
that for a high density pol yethyl ene nucleating naterial, the
nelt index may range from about 0.1 to 20 with even hi gher
nmelt indexes also suitable. See columm 3, lines 18 through 21
of Hmo. Significantly, Hw further teaches that the use of a

hi gh density polyethylene with a viscosity at m xing
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tenperatures approximating that of the butene-1 pol yner
facilitates intimate m xing in conventional extrusion
compoundi ng equi pnrent. See Hwo at colum 3, |ines 28 through
31. Appellants indicate that conventional butene-1-ethyl ene
copol yners have nelt indices ranging fromabout 0.2 to 1000
dg/mn. See the specification at page 5, lines 4 through 6.
In light of these facts, one of ordinary skill in this art
woul d have been led to enploy a pol ypropyl ene nucl eati ng agent
having a viscosity (as defined by its nelt index)
approxi mating the viscosity of the butene-1 polynmer to
facilitate the intinmate m xi ng of the pol ypropyl ene nucl eati ng
agent with the butene-1 polynmer in conventional extrusion
compoundi ng equi pnent. Particularly, for butene-1-ethylene
copol ynmers having relatively high nelt indices, e.g., from
about 8 to 1000 dg/mn., one of ordinary skill in the art
woul d have necessarily used a propyl ene nucl eati ng agent
having a viscosity as defined by a simlar high nelt index to
facilitate the m xi ng of these conponents.

Appel I ants’ fundanental argunent on appeal in traversa
of the rejection over Hw is that Hw’s nucl eating package

requires high density polyethylene as a required key
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nucl eati ng agent ingredient, whereas the present invention
“can inprove crystallization” w thout high density

pol yet hyl ene. See the brief at page 10. However, for the
reasons set forth above, it is our view that the use of a
nucl eati ng package conposed solely of a high nelt flow

pol ypr opyl ene and stearam de woul d have been prina facie

obvi ous based primarily on the | egal proposition set forth in

In re Susi. In any event, assumng the prima facie case of
obvi ousness is based on the rationale that it would have been
obvi ous to use a nucl eati ng package consisting of

pol ypr opyl ene, stearam de, and high density polyethyl ene

nucl eati ng agents, we cannot subscribe to appellants’ argunent
that the clai mlanguage “nucl eati ng package consi sting
essentially of” necessarily excludes the use of the high
density pol yet hyl ene nucl eati ng agent conponent. In this
regard, the use of the | anguage “consisting essentially of”,
preceding a list of ingredients in a conmposition claim
typically nmeans that the invention necessarily includes the
listed ingredients and is open to the unlisted ingredients
that do not materially affect the basic and novel properties

of the invention. Here, appellants have provided no objective
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evi dence that the presence of a high density pol yethyl ene
nucl eati ng agent conponent would materially affect the basic
and novel properties of the herein clainmed invention. See |In
re Herz, 537 F.2d 549, 551-52, 190 USPQ 461, 463 (CCPA 1976).
In view of the above, we agree with the exam ner’s
ultimate | egal conclusion that the subject matter defined by
appeal ed clainms 1 through 4, 7, and 9 woul d have been obvi ous
within the neaning of 35 U.S.C. 8 103 and we therefore sustain
the rejection of these clains.
As correctly argued by appellants, Hwo contains no
teachi ng or suggestion of adding oxidized high density
pol yet hyl ene to a sem -crystalline polyolefin copol yner
conposition as required by appeal ed dependent clains 6, 8, and
10, and we find no reasonable specific rebuttal to appellants’
argunments by the examner in his
answer. It follows that we cannot sustain the examner’s
section 103 rejection of clainms 6, 8 and 10 in view of the
di scl osures in Hwo.
In summary, we have sustained the examiner’s rejection of
clains 1 through 4, 7, and 9 but not of clains 6, 8, and 10.

The decision of the examiner is affirnmed-in-part.
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No tinme period for taking any subsequent action in

connection with this appeal

§ 1.136(a).
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Adm ni strative Patent Judge

Peter F. Kratz

Adm ni strative Patent Judge

Dougl as W Robi nson
Adm ni strative Patent Judge
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