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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final

rejection of clainms 13-35, which are all of the clains pending

in this application.

W REVERSE

BACKGROUND
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The appellants' invention relates to the art of
manuf act uri ng di sposabl e absorbent products having a | anm nat ed
construction (specification, p. 1). A copy of the clains
under appeal is set forth in the appendi x to the appellants

brief. Caim13 is reproduced in the opinion section bel ow

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed cl ai ns are:

Worden et al. 4,443,511 Apr. 17,
1984

(Wor den)

Suzuki et al. 4,626, 305 Dec. 2,
1986

(Suzuki)

De Jonckheere et al. 4,760, 764 Aug. 2,
1988

(De Jonckheere)

Clains 13-35 stand rejected under 35 U.S.C. § 103 as
bei ng unpatent abl e over De Jonckheere in view of Suzuki and

Wor den.

Rat her than reiterate the conflicting viewoints advanced

by the exam ner and the appellants regardi ng the above-noted
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rejection, we nmake reference to the answer (Paper No. 32,
mai |l ed March 4, 1997) for the exam ner's conplete reasoning in
support of the rejection, and to the brief (Paper No. 31,
filed Novenber 29, 1996) for the appellants' argunents

t her eagai nst .
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OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clainms, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. Upon evaluation of all the evidence before us, it
is our conclusion that the evidence adduced by the examner is

insufficient to establish a prina facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll
not sustain the examner's rejection of clains 13-35 under 35

US C 8 103. Qur reasoning for this determ nation foll ows.

In rejecting clains under 35 U. S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of

obvi ousness. See Inre Rijckaert, 9 F.3d 1531, 1532, 28

UsP@d 1955, 1956 (Fed. Cir. 1993). A prima facie case of

obvi ousness is established by presenting evidence that would
have | ed one of ordinary skill in the art to conbine the
rel evant teachings of the references to arrive at the clai ned

invention. See In re Fine, 837 F.2d 1071, 1074, 5 USPQd
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1596, 1598 (Fed. Cr. 1988) and In re Lintner, 458 F.2d 1013,

1016, 173 USPQ 560, 562 (CCPA 1972).

| ndependent claim 13 (the only independent claimon
appeal ) reads as foll ows:

A net hod for manufacturing |am nated, disposable
absor bent product, each absorbent product conprising a
fl ui d- pernmeabl e cover |ayer and a fl uid-i npervious
backing layer in a parallel and in a spaced apart
rel ati onship, and an absorbent core between said | ayers,
one of said |ayers having two opposite edges with
infl ected contours, said absorbent core being in a
predeterm ned positional relationship with respect to
sai d opposite edges, said nethod conprising the steps of:

- providing a continuous web having a | am nat ed
structure, including a | am nae of fl uid-perneable
material and a | am nae of fluid-inpervious material;

- longitudinally cutting said continuous web
according to a cyclic pattern conprising a conbination
of line segnents corresponding to a selected section of
sai d opposite edges, thereby dividing said web in two
strips, each strip having a patterned | ongitudi nal edge
whose outline corresponds to said cyclic pattern;

- reassenbling said strips in a parallel and in a
sel ected phase relationship, with the |ongitudi nal edges
t her eof which are opposite said patterned edges being
pl aced in adjacency to produce a conpound web having
| ongi tudi nal edges forned by said patterned edges which
are longitudinally matched to produce repeatedly said
sel ected section, said conpound web having | am nat ed si de
edge portions;

- appl ying absorbent cores in a spaced apart
relationship to said conpound web at positions sel ected
in accordance with said predeterm ned positional
rel ati onshi p;
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- applying an additional web to free sides of said
absorbent cores, one of said conpound and additional webs
conprising fluid-pervious material and the other of said
conpound and additional webs conprising fluid-inpervious
mat eri al ;

- uniting said webs to retain said absorbent cores
captive therebetween; and

- transversely cutting said conpound and additi onal
webs between adj acent absorbent cores to produce discrete
di sposabl e absorbent products.
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The appel l ants argue (brief, pp. 6-9) that the applied
prior art does not suggest the clainmed subject matter. W
agree. In that regard, we agree with the appellants that the
t eachi ngs of Wirden woul d not have made it obvious at the tine
the invention was nmade to a person having ordinary skill in
the art to use a lam nate material as the backing sheet in the
nappy- pants of De Jonckheere. Moreover, the examner's
determ nation (answer, p. 4) that it would have been obvi ous
to an artisan to slit and reassenble any of the layers (i.e.,

t he backing |ayer or the cover layer) used to make the nappy-
pants of De Jonckheere has not been supported by any

evi dence.?

! Evidence of a suggestion, teaching, or notivation to
nodi fy a reference may flow fromthe prior art references
t hensel ves, the know edge of one of ordinary skill in the art,
or, in sone cases, fromthe nature of the problemto be
solved, see Pro-Mdld & Tool Co. v. Great Lakes Plastics, Inc.
75 F.3d 1568, 1573, 37 USPQ@d 1626, 1630 (Fed. G r. 1996),
Para- Ordi nance Mg. v. SGS Inporters Int'l., Inc., 73 F.3d
1085, 1088, 37 USPRd 1237, 1240 (Fed. Cir. 1995), cert.
denied, 117 S. . 80 (1996), although "the suggestion nore
often cones fromthe teachings of the pertinent references,"”
In re Rouffet, 149 F.3d 1350, 1355, 47 USPQRd 1453, 1456 (Fed.
Cr. 1998). The range of sources avail able, however, does not
di m nish the requirement for actual evidence. That is, the
showi ng nust be clear and particular. See, e.qg., C R Bard
Inc. v. M3 Sys., Inc., 157 F.3d 1340, 1352, 48 USPQRd 1225,
1232 (Fed. Cir. 1998), cert. denied, 119 S. C. 1804 (1999).

(continued...)
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In our view, the only suggestion for nodifying De
Jonckheere in the manner proposed by the exam ner to arrive at
the clained invention stens from hi ndsi ght know edge deri ved
fromthe appellants' own disclosure. The use of such
hi ndsi ght knowl edge to support an obvi ousness rejection under

35 US.C 8 103 is, of course, inpermssible. See, for

example, W L. Gore and Associates, Inc. v. Garlock, Inc., 721

F.2d 1540, 1553, 220 USPQ 303, 312-13 (Fed. GCr. 1983), cert.

denied, 469 U. S. 851 (1984). It follows that we cannot

sustain the examner's rejection of clains 13-35.

1(...continued)
A broad concl usory statenent regardi ng the obvi ousness of
nmodi fying a reference, standing alone, is not "evidence."
E.g., MElmurry v. Arkansas Power & Light Co., 995 F. 2d 1576
1578, 27 USPQ@2d 1129, 1131 (Fed. Cir. 1993); In re Sichert,
566 F.2d 1154, 1164, 196 USPQ 209, 217 (CCPA 1977). See also
In re Denbiczak, 175 F.3d 994, 999, 50 USPQ2d 1614, 1617 (Fed.
Cr. 1999).
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CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clainms 13-35 under 35 U. S.C. 8§ 103 is reversed.

REVERSED

| RWN CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

JEFFREY V. NASE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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