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DECI SI ON ON APPEAL
This is a decision on an appeal under 35 U. S.C. § 134
fromthe examner’s final rejection of clains 1, 7 through 14,
29 and 35 through 49, which are all of the clains pending in
t he above-identified application.
Claims 1 and 29 are representative of the subject matter

on appeal and read as foll ows:
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1. A food grade liquid rinse aid conposition,
sui t abl e for dilution to forman aqueous rinse, the
conposition consi sting essentially of:

(a) about 5 to 50 wt-% of a sorbitan fatty acid
nono ester containing greater than about 15 nol es of
al kyl ene oxi de per nole of sorbitan;

(b) about 0.2 to 25 wt-% of a def oaner

conposition sel ected fromthe group consisting of an
al kali nmetal or al kaline earth netal salt of a fatty
acid, a silicone, a fatty acid ester of glycerol,

and m xtures thereof; and
(c) about 10 to 95 w-% of an aqueous dil uent;

wherein the rinse aid conposition is fornmulated from
t he above conponents approved as food additives and
di spl ays adequat e sheeting properties during the
rinse cycl e of mechani cal warewashing, at a
concentration of at |east about 50 parts of the nonionic
surface active agent per mllion parts of the rinse.

29. A cast solid food grade rinse aid conposition,
suitable for dilution to forman aqueous rinse, the
conposition consisting essentially of:

(a) about 5 to 50 wt-% of a sorbitan fatty acid
nmono ester containing greater than about 15 nol es of
al kyl ene oxi de per nole of sorbitan;

(b) about 0.2 to 25 wt-% of a def oaner

conposition selected fromthe group consisting of an
al kali nmetal or al kaline earth netal salt of a fatty
acid, a silicone, a fatty acid ester of glycerol,

and m xtures thereof; and

(c) about 10 to 95 wt-% of an aqueous dil uent;
wherein the rinse aid conposition is forrmulated fromthe
above conponents approved as food additives and
di spl ays adequat e sheeting properties during the
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rinse cycl e of mechani cal warewashing, at a
concentration of at |east about 50 parts of the nonionic
surface active agent per mllion parts of the rinse.

In support of his rejections, the exam ner relies on

the followng prior art references:

Chun et al. (Chun) 5,133, 892 Jul . 28,
1992
Corring 5, 160, 448 Nov. 3,
1992
Gandol fo et al. (Gandolfo) EP O 008 830 Al Mar. 19, 1980

(Publ i shed European Patent Application)

Suzuki et al. (Suzuki) 62- 288697 Dec. 15,
1987' (Published Japanese Kokai Patent Application)

The appeal ed clains stand rejected as foll ows:

1) Cainms 1, 9, 10, 29 and 35 through 49 under 35
U S C
8 103 as unpatentabl e over the disclosure of Corring;

2) Clainms 29, 35 through 38 and 47 through 49 under 35
U S.C. 8 103 as unpatentabl e over the disclosure of Chun;

3) Clainms 1, 7 through 14, 29 and 35 through 49 under

'Qur reference to this published Japanese Patent
Application is to the correspondi ng English translation of
record.
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35 U.S.C. §8 103 as unpatentabl e over the conbi ned discl osures
of either Corring or Chun, and Gandol fo; and

4) Clains 1, 7 through 14, 29 and 35 through 49 under
35 U.S.C. 8 103 as unpatentabl e over the conbi ned discl osures
of Suzuki and Gandol f o.

We have carefully reviewed the clains, specification, and
applied prior art, including all of the argunents advanced by
both the exam ner and appellant in support of their respective
positions. This review |l eads us to conclude that the
examner’s 8 103 rejections are not well founded.

Accordingly, we wll not sustain the examner’s 8 103
rejections for essentially those reasons set forth in the
Brief. W add the following primarily for enphasis and
conpl et eness.

The cl ai ned subject matter is directed to a food grade
rinse aid conposition in solid and liquid form See clains 1
and 29. The food grade rinse conposition consists essentially
of a particular sorbitan fatty acid nono ester, a particular
def oaner, and an aqueous diluent. Id. This conposition nust
be capabl e of displayi ng adequate sheeting properties during
the rinse cycle of nechani cal warewashi ng.
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Contrary to the exam ner’s assertion at pages 7 and 9 of
the Answer, the preanbular Iimtation “rinse aid” recited in
clains 1 and 29 is not nerely an intended use of the
invention. When the preanbular limtation “rinse aid” is read
in light of pages 6-9 of the specification, it gives life and
meaning to the invention as clainmed. See, e.g., Inre
Paul sen, 30 F.3d 1475, 1479, 31 USPQ2d 1671, 1673-74 (Fed.

Cr. 1994); Cerber Garnent Technol ogy, Inc. v. Lectra Sys.,
Inc., 916 F.2d 683, 688, 16 USPQ2d 1436, 1441 (Fed. Cr

1990); Corning G ass Wrks v. Sumitono El ect.
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US A, Inc., 868 F.2d 1251, 1257, 9 USPQ2d 1962, 1966 (Fed.

Cr. 1989). According to the specification (pages 7 and 8):

For the purposes of this invention, the term
“aqueous rinse” is directed to aqueous conpositions
contai ni ng concentrations, typically | ess than 1000
ppm of active sheeting agent materials and conpatibl e
def oaners and other additives, that are directly
applied to the dishware to obtain rinsing. The term
“sheeting agent” refers to the individual conponent
or conponents of the rinse agent that causes the
aqueous rinse to sheet. The term*“rinse agent” reflects
the concentrate[d] material which is diluted with an
aqueous diluent to formthe aqueous rinse. The term
“ware[,]” “table ware[,]” “kitchen ware” or “dishware”
refers to various types of articles used in the
preparation, serving and consunption of foodstuffs
i ncl udi ng pots, pans, baking dishes, processing
equi pnrent, trays, pitchers, bows, plates, saucers,
cups, glasses, forks, knives, spoons, spatul as,
grills, griddles, burners, and the like. The term
“rinsing” or “sheeting” relates to the capacity of
t he aqueous rinse when in contact wwth ware to form
substantially continuous thin sheets of the aqueous
rinse which drain[s] evenly fromthe ware leaving little
or no spotting upon evaporation of the water.

Thus, we interpret the term*“[a] food grade . . . rinse aid
conposition” as including only those conponents which are
useful for “aqueous” rinsing of dishware, kitchenware, or
table ware. In other words, it precludes the presence of
di shwashi ng detergents since they cannot be used during the

rinse cycle of mechanical warewashing. This interpretationis
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al so supported by the applied prior art references, nanely
Chun and Suzuki, which distinguish rinse aids from di shwashi ng
det er gent s.

Having interpreted the clainms on appeal as indicated
above, we agree with appellant that none of the applied prior
art references teaches or would have suggested the cl ai ned
food grade rinse aid conposition. As argued by appell ant
(Brief, page 10), Chun does not teach or suggest adding a
defoaner to its rinse aid conposition. There is no evidence
that the rinse aid conposition described in Chun needs a
def oaner, much |ess the clai ned def oaner.

As al so argued by appellant (Brief, pages 11 and 12),
Corring is not directed to the clainmed food grade rinse aid
conposition. Rather, it is directed to a cleaning conposition
cont ai ni ng conponents which are precluded by the clains on
appeal. The exam ner, however, has not explained why it would
have been obvious to renove those conponents and the
correspondi ng functions fromthe cl eani ng conposition
described in Corring.

As further argued by appellant (Brief, pages 15 and 16),
Suzuki does not teach, nor would have suggested, a rinse aid
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conposition having a conbination of the clained sorbitan fatty
acid nono ester and the clainmed defoanmer. There is no dispute
t hat Suzuki describes a rinse aid conmposition having the
clainmed sorbitan fatty acid nono ester. However, the exam ner
has not referred to any evidence establishing the desirability
of adding the clainmed defoaner in the rinse aid conposition of
the type described in Suzuki

Al t hough the examiner relies on Gandolfo to denonstrate
obvi ousness of adding the clainmed defoanmer in the conposition
of the type described in Chun, Corring, or Suzuki, Gandolfo
t eaches addi ng such defoamer to detergents containing
particul ar ingredients which suffer from foam ng probl ens.
Nowher e does Gandol fo teach that the rinse aid conposition of
the type described in Chun or Suzuki requires any defoaner,
much | ess the clained defoaner. The exam ner sinply has not
suppl i ed any evidence that the rinse aid conposition of the
type described in Chun or Suzuki suffers from foam ng
pr obl ens.

In view of the foregoing, we reverse the examner’s
decision rejecting all of the appeal ed clains under 35 U. S. C

§ 103.
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OTHER | SSUES

We note that Suzuki teaches a rinse aid conposition
containing certain surface active agents in addition to the
clainmed sorbitan fatty acid nono ester. See page 5. It is
not cl ear whether these surface active agents are known to
function as defoaners. Although the specification discloses
sone of these surface active agents as defoam ng agents (pages
14 and 15), there is no evidence that one of ordinary skill in
the art knew that such surface active agents also function as
def oam ng agents. Upon return of this application, the
examner is to determ ne the known functions of the surface
active agents described in Suzuki and, based on that
determ nation, reassess the collective teachings of Suzuki and
Gandol fo to ascertain whether they affect the patentability of
the clai ned subject matter.

We also note that the terns “the nonionic surface active
agent[s]” and “the rinse,” recited in clains 1 and 29 do not
have any antecedent basis. It is difficult to determ ne
whet her they refer to the “sorbitan fatty acid nono ester” and
the “rinse aid conposition,” respectively or sonething el se.

Upon return of this application, both the exam ner and
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appel lant are advised to clarify the |anguage invol ved.
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CONCLUSI ON
For the reasons indicated supra, we are constrained to
reverse the examner’s decision rejecting all of the appeal ed
clainms under 35 U.S.C. §8 103 over the applied prior art and
return this application to the exam ner for appropriate action

consistent with the above instructions.

REVERSED and REMANDED

CHUNG K. PAK
Adm ni strative Patent Judge

BOARD OF PATENT
THOVAS A, WALTZ APPEALS AND
Adm ni strative Patent Judge | NTERFERENCES

JEFFREY T. SM TH
Adm ni strative Patent Judge
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CKP: hh
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