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for publication and is not binding precedent of the Board.
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DECI S| ON ON APPEAL

Thi s deci sion on appeal relates to the final rejection of
claims 1-11, all the clains pending in appellants
application. Simlar clainms are under appeal in related
applications 08/ 436,182 (Appeal No. 97-3332) and 08/522, 164

(Appeal No. 97-3350).
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The present clainms, |like those in the rel ated
applications, are directed to a |laundry detergent conposition

whi ch includes, inter alia, a nonionic ethoxyl ated al cohol

surfactant and an ani oni c et hoxyl ated al cohol sulfate salt as
a second surfactant.

Appel l ants stipulate on page 5 of their Brief that the
appeal ed clains stand or fall together. Accordingly, we wll
[imt our consideration to claiml, the sol e independent
claim which reads as foll ows:

1. A powder |aundry detergent conposition with inproved cold
wat er residue properties, which is a granul ated bl end of

i ngredients conprising (1) between about 40-90 wei ght percent
of a water-soluble detergent builder ingredient wherein at

| east 72 wei ght percent of the detergent builder ingredient is
sodi um car bonate; and (2) between about 5-40 wei ght percent of
a detergent active ingredient which is a surfactant bl end
conprising (a) between about 40-80 wei ght percent, based on

t he surfactant weight, of an anionic salt conpound
corresponding to the fornmula:

R- O (CH,CH,0 ,- SGM

where Ris a C,-C; al kyl group, n is an average nunber of

et hoxyl ate groups between about 1-9, and Mis an al kali netal
or ammoni um cation, and (b) between about 20-60 wei ght
percent, based on surfactant weight, of a nonionic conpound
corresponding to the fornul a:

R- O (CH,CHO) ,-H
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where Ris a C,-C, alkyl group, and n is an average nunber of
et hoxyl ate groups between about 1-9; (3) between about 0-12
wei ght percent of water-sol uble inorganic potassiumsalt; and
(4) less than about 5 wei ght percent of phosphate.

The prior art references relied upon by the exam ner on

appeal are:

Boucher et al. (Boucher) 5,180, 515 Jan. 19,
1993
Mazzol a 5,443, 751 Aug. 22,
1995

(effective filing date: March 5, 1993)

Al'l of the appeal ed clains stand rejected under 35 USC
§ 103 for obviousness in view of either Boucher or Mizzol a.
Having carefully considered the entire record in |ight of
t he opposing argunents on appeal, we find that the exam ner

has established a prim facie case of obvi ousness whi ch has

not been overcone by evidence relied upon by appellants.
Accordingly, we shall affirmthe exam ner's rejection based
upon the teachings of either Boucher or Mzzol a.

In particular, we agree with the exam ner that both
references disclose powder or granular |aundry detergent

conpositions which essentially enconpass the clained
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formulation. To the extent that sone concentration ranges
recited in the clainms may differ slightly fromthose discl osed
in the references, we have no doubt that it would have been
obvious within the purview of 35 USC § 103 to optim ze

conponent proportions absent any show ng of unexpected

results. See In re Boesch, 617 F.2d 272, 276, 205 USPQ 215,

219 (CCPA 1980); In re Aller, 220 F. 2d 454, 456, 105 USPQ

233, 235 (CCPA 1955).

In this regard, we also note that appellants claimthat
sodi um carbonate is present in their conposition in an anount
which is "at |east 72 weight percent of the detergent buil der
ingredient”. The detergent builder is clainmd as constituting
"about 40-90 wei ght percent” of the total conposition. Viewed
inthis light, the clained carbonate concentration actually
overl aps the broad range of "5-70 wei ght percent"” disclosed by
Boucher (col. 2, I. 27) considering that the percentages given
by Boucher relate to the conposition as a whole rather than to
t he detergent buil der conponent alone. Simlarly, the
concentration of sodium carbonate enpl oyed in working exanple

| of Mazzola also is within the scope of the instant claimns.
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Wth regard to the claimed phosphate concentration of

"l ess than about 5 weight percent” (claim1l), we observe that

Boucher, (col. 2, |. 26) broadly teaches a phosphate range of

"fromabout 5 to 70 weight %. W have underlined the term

"about" in the aforenmentioned citations since, in our view,
the term suggests that the claimed phosphate range can be
fairly taken to read on the |l ower end of the range di scl osed

by Boucher. See In re Ayers, 154 F.2d 182, 185, 69 USPQ 109,

112 (CCPA 1946). Further, as pointed out by the exam ner, the
anount of phosphate enployed in working exanples |IVA and | VB
appears to be within the scope of the instant clains.

We further observe that the open-ended term "conprising”,
as used in claiml, does not preclude addition of other
conponents such as the fatty acid salt coating of Mazzol a.

We recogni ze that appellants rely upon data presented in
their specification (pages 16-18; Exanple I1), and the Mazzol a
Declaration filed in related application 08/436, 182, as
evi dence of nonobvi ousness. This evidence appears to be
identical to that relied upon in Appeal No. 97-3332.

Accordingly, we hold that the evidence proffered by appellants
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i s unpersuasive for the reasons set forth in our decision in
Appeal No. 97-3332.
Those reasons are repeated bel ow for conpl et eness.
According to appellants and the Mazzol a Declaration, this
evi dence denonstrates that a Neodol 23-3 based surfactant
bl end contributes inproved cold water residue properties to a
car bonat e- based | aundry detergent in conparison with a Neodo
25- 3 based surfactant blend as used in the working exanpl es of
the Mazzola patent.! However, appellants have failed to
expl ain how they arrived at that conclusion based on the data
reported in their specification on page 18 (Exanple I1).
Appel I ants have the burden of explaining the rel evance and

significance of the data presented. See In re Borkowski, 505

F.2d 713, 719, 184 USPQ 29, 33 (CCPA 1974).

Appel l ants have failed to explain the rel evance of the
data upon which they rely. As we see it, in conparative
Exanple Il none of the sanples listed in the Table on page 18

of the specification appear to correspond to either Neodol 23-

! According to appellants' specification (page 8 and 11),
Neodol 23-3 is a mxture of ethoxylated C, C, al cohols;
whereas Neodol 25-3 is a mxture of ethoxylated C,-C;
al cohol s.
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3 or Neodol 25-3. In addition, the statenent "wei ght percent

of the undi ssolved solids is cal cul ated" (page 16, |. 27-28;

enphasi s supplied) appears to conflict with the heading "%
Di ssolved" in the mddle colum of the Table.

Moreover, even if appellants were to clearly denonstrate
unexpected results for a Neodol 23-3 blend as conpared to a
Neodol 25-3 blend, such a showi ng would not be comrensurate in
scope with the appeal ed clainms which are not specifically
limted to Neodol 23-3 nonionic/anionic surfactant blends
based upon a "m xture of C,-C; al cohols which have an average
content of three ethoxylate groups per al cohol nol ecule" (see
appel l ants' specification: page 8, |. 20-22).

For all of the foregoing reasons, the decision of the
exam ner is affirnmed.

No period for taking any subsequent action in connection

with this appeal nay be extended under 37 CFR § 1.136(a).

AFFI RVED

MARC L. CARCFF )
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Adm ni strative Patent Judge

BOARD OF PATENT

CHARLES F. WARREN APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

THOVAS A, WALTZ
Adm ni strative Patent Judge
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