TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.

Paper No. 13

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Appeal No. 97-4408
Appl i cation 08/579, 3141

Bef ore THOVAS, KRASS, and FLEM NG Admi ni strative Patent
Judges.

KRASS, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

! Application for patent filed Decenber 27, 1995.
According to appellant, this application is a continuation of
Application 08/404,941, filed March 15, 1995, now U.S. Patent
5,590, 276, issued Decenber 31, 1996; which is a continuation
of Application 07/818,039, filed January 8, 1992.
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This is a decision on appeal fromthe final rejection of
clainms 18 through 39, all of the clainms pending in the
appl i cation.

The invention pertains to failure-tolerant data storage
systens. More particularly, the invention enploys data
storage units divided into |ogical groups with each group
including a reserved area for storing systeminformation and
i ncludi ng an update table that contains various val ues
i ndicative of which |ogical groups of disk drives were being
synchroni zed when a power failure occurred.

Representati ve i ndependent claim 18 is reproduced as
fol | ows:

18. A redundant storage array system conpri sing:

a) a plurality of failure-independent data storage
units divided into at |least two | ogical groups, nore than
one of said data storage units in each |ogical group

including a reserved area for storing at |east

system i nformati on, and including an update table for
storing at | east a first value for indicating an
interruption in a process for updating and synchroni zing the
reserved areas of the data storage units of the |ogica

gr oups;

b) a controller for conpletely updating the reserved
areas in a current logical group including said first

val ue for indicating an interruption in a process before
any updati ng nmay conmence on the reserved areas within a
next | ogical group to ensure that the reserved areas of

ei t her said current |ogical group or said next |ogica
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group may be used as a reference to update and synchroni ze
the reserved areas in data storage units of another |ogica
group, based upon said first values of said current and next
| ogi cal gr oups.

The exam ner relies on the follow ng references:

Kat z et al. 5,195, 100 Mar. 16, 1993
(Kat z) (filed Mar. 2, 1990)
WIllianms (EP) 482,853 A2 Apr. 29, 1992

(filed Oct. 18, 1991)

Clainms 18 through 39 stand provisionally rejected under
the judicially created doctrine of obviousness-type double
pat enti ng as unpatentable over clains 1 through 10 and 18 of
copendi ng application Serial No. 08/404,941.°?

Clainms 18 through 22, 28 through 33 and 39 stand further
rejected under 35 U. S.C. § 103 as unpatentable over Katz in
view of WIIians.

Reference is made to the brief and answer for the

respective positions of appellant and the exam ner.

2 Since this application has now matured into U S. Patent
No. 5, 590, 276, it woul d appear that the doubl e patenting
rejection is no longer “provisional,” in nature.
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Turning first to the rejection of clains 18 through 39
under the obvi ousness-type doubl e patenting doctrine, we wll
summarily sustain this rejection since no substantive
argunment s thereagai nst are offered by appellant.?

We now turn to the rejection of clains 18 through 22, 28
t hrough 33 and 39 under 35 U. S.C. § 103.

W will sustain the rejection under 35 U S. C. § 103.

Kat z di scl oses a redundant storage array that stores
update data in order to determ ne the point at which an
i nterrupt occurred. However, as recognized by the exam ner,
Kat z does not di sclose an update table for each reserved area.
I nstead, Katz enploys a single non-volatile nenory 413 which
stores a tine stanp used for recovery of data after power
restoration. In our view, it would have been equal |y obvi ous
to store such update information (and the tine stanp
i nformati on of Katz would clearly constitute “update”

information) in either a single, common non-volatile nenory,

® The rejection can be obviated by the filing of a proper
term nal disclainmer which appellant has offered to file upon
al | omance of the application [see page 10 of Paper No. 8,
filed January 14, 1997].
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as in Katz, or in the reserved area of each data storage unit.
As pointed out by the exam ner, at page 5 of the answer, page
3, lines 4-15 of the instant specification, in describing the
prior art, recites that it was well known to allocate reserved
areas in each data storage unit to store system configuration
information. Thus, artisans would have been well aware of the
capability to store various types of system i nfornmation,
including tinme stanp, or other kinds of update information, in
t hese reserved areas.

Wth regard to the feature of updating the reserved area
for each |ogical group before updating the reserved area for
the next |ogical group, we agree with the exam ner that the
explicit teaching of WIllians of updating “serially, thereby
protecting against all volunes becom ng corrupted at once”
[WIlians abstract] would have nade this feature obvious to
enploy in Katz for the stated purpose set forth in WIIlians.
| f updates were perforned sinultaneously, i.e., in parallel,
rather than serially, a power interruption would nmake it
difficult, if not inpossible, to resurrect the data in storage

just prior to power interruption.
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Based on the problens recognized by the prior art, as
recited in the background section of the instant
speci fication, comon sense woul d have notivated the artisan
with a reason for providing a serial update in each data
storage unit so that in case of a power interruption, data
recovery nmay be had by reference to those units which had not
yet been updated. The exanminer has nmerely buttressed this
reasoning by offering WIllianms as evidence of such a conmon
sense approach.

Wil e appellant states that “both Katz and WIlians uses

[sic, use] tine-stanp-conparison as a basis for a recovery

process” [brief-page 18, enphasis in the original], and argues
[brief-page 21] that the artisan reading Katz and WIIlians
woul d not conme away “with any other teaching than the use of
time stanp conparison to determ ne how to recover froma power
failure,” appellant never explains why such a tine stanp
conmparison is not an “update table,” as broadly cl ai ned.

After all, both the tinme stanp information of the prior art
and appellant’s “update table” contain information therein

which will permt data recovery after a power interruption.
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Appel | ant argues, at page 21 of the brief, that the flag
field of Katz “is not at all related to appellant’s use [of] a
reserved area and its flag field...wherein the value within
the total of appellant’s flag field at the tinme of a power
interruption is unique to the state of the
updat i ng/ synchroni zi ng process when power interruption
occurred.” Yet, appellant never points out why the two flag
fields are “not at all related.” Further, while appellant’s
flag field my, in fact, be “unique” to the state of the
process, it is unclear where, in the instant clains, such
“uni queness” is recited.

Appel | ant argues that the exam ner has enpl oyed
i nper m ssi bl e hindsight [brief-page 22] and fails to find any
suggestion to nodify Katz in order “to store appellant’s
write-data-update flag, having appellant’s unique values, in
appel lant’s reserved-area.” Again, we find nothing in the
i nstant cl ainms, subject to rejection under 35 U. S.C. § 103,
reciting anything about a flag having uni que values. The
clainms reciting such specifics, clains 23-27 and 34-38, have
been indicated by the exam ner as patentable insofar as 35

U S C
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8§ 103 is concerned.
It is our view that the exam ner has established a prina

faci e case of obviousness with regard to the subject matter of

i nstant clainms 18 through 22, 28 through 33 and 39 and
appel | ant has not convinced us of any error therein.

Argunments that there are differences (e.g., tinme stanp

conpari sons rather than update tables), per se, are

unper suasi ve of nonobvi ousness w t hout sonme convincing |ine of

reasoning to overconme the examner’s prim facie case (e.qg.

that the tine stanp and update table are both, broadly, update
tables). Simlarly, argunments directed to limtations not
appearing in the clains under rejection are unpersuasive. The
exam ner has apparently recogni zed that the instant invention
differs fromthat disclosed by the prior art and, wherein
patentably distinct |limtations are included, the exam ner has
not rejected those clains under 35 U S.C. § 103. However, the
exam ner views, as do we, the clains under rejection based on
that statutory section as being overly broad in view of the
appl i ed references.

We have sustained both the rejection of clains 18 through

39 under the doctrine of obviousness-type double patenting and
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the rejection of clains 18 through 22, 28 through 33 and 39

under
35 U S.C. § 103.

The exam ner's decision is affirned.
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No tinme period for taking any subsequent act
connection with this appeal may be extended under
37 CFR 8§ 1.136(a).

AFFI RMED

James D. Thonmas
Adm ni strative Patent Judge

Errol A Krass
PATENT
Adm ni strative Patent Judge

M chael R Flemng
Adm ni strative Patent Judge
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WIlliamJ. Kubida
Hol | and and Hart

555 Seventeenth Street, Ste. 3200
P. 0. Box 8749
Denver, CO 80201
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