The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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GARRI S, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on an appeal fromthe final rejection
of
claims 5, 7, 17 and 18. The only other clainms remaining in
the application, which are clainms 1-4, 12, 13, 15, 16 and 21-
26, have been allowed by the Exam ner

The subject matter on appeal relates to a nmethod for
produci ng a sem conductor device including dry etching an
Al,Ga, ,As (0 # x # 1) layer using a HCl gas, arsine gas, and

hydrogen supplied at the sane tine with a partial pressure of
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the arsine gas in a range of from8 x 102 Torr to 0.08 Torr
and a flowratio of the arsine gas to the HCL gas in a range
of fromO0.25 to 2.5. This appeal ed subject matter is
adequately illustrated by independent claimb5 which reads as
fol |l ows:

5. A nmethod for producing a sem conductor device
including dry etching an A1,Ga, ,As (0 # x # 1) layer using a
HCl1 gas, arsine gas, and hydrogen supplied at the sanme tine
with a partial pressure of the arsine gas in a range of from$8
X 102 Torr to 0.08 Torr and a flowratio of the arsine gas to

the HC1 gas in a range of fromO0.25 to 2.5.

The references relied upon by the Exam ner as
evi dence of

obvi ousness ar e:

Heyen et al. (Heyen) "Vapor Phase Etching of GaAs in a

Chl orine Systent, Journal of Crystal Gowth, Vol. 53, pp. 558-
162, (1981)

Van NT Blik et al. (Van NT Blik) "On the MOVPE G owm h of Self-
Al i gned Laser Structues”, Journal of Crystal Gowth Vol. 92,
pp. 165-170, (1988)

Meni gaux et al. (Meni gaux) 4, 648, 940 Mar. 10,
1987

All of the appealed clains stand rejected under the first
paragraph of 35 U. S.C. 8 112 as being based upon an ori gi nal
di scl osure which fails to provide witten description support

for the invention now cl ai ned.
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Claim5 stands rejected under the 35 U S.C. § 103 as
bei ng
unpat ent abl e over Heyen.

Finally, all of the appealed clains also stand rejected
under the 35 U. S.C. 8§ 103 as bei ng unpatentabl e over Van NT
Blik in view of Menigaux and Heyen.

We refer to the brief and reply brief and to the answer
for a conplete exposition of the opposing viewpoints expressed
by the Appellants and by the Exam ner concerning the above
noted rejections.

CPI NI ON

W will not sustain any of the rejections advanced by the

Exam ner in this appeal.

THE SECTION 112 REJECTI ON

It is the Exam ner's basic position that the lower limt
of 0.25 for the flowratio range defined by each of the
appeal ed clains is not supported by the witten description of
the Appellants' original disclosure as required by the first
par agraph of § 112.

The test for determning conpliance with the witten
description requirenent is whether the disclosure of the
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application as originally filed reasonably conveys to the
artisan that the inventor had possession at that tine of the

| ater clainmed subject matter, rather than the presence or
absence of literal support in the specification for the claim
| anguage. The contents of the drawi ngs may al so be considered

i n determning
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conpliance wwth the witten description requirenent. |In re
Kasl ow, 707 F.2d 1366, 1375, 217 USPQ 1089, 1096 (Fed. Cr
1983) .

In applying this test to the case at bar, we determ ne
that the original disclosure of this application and in
particular Figure 3a of the drawi ng woul d reasonably convey to
an artisan that the Appellants had possession on the filing
date of the now clai med subject matter which defines the flow
ratio as including 0.25. Qur reasons for this determ nation
correspond to those set forth by the Appellants in their brief
(e.g., see pages 9 and 10) and in their reply brief (e.g., see
pages 2 and 3). That is, because Figure 3a of the Appellants’
drawing refl ects that an acceptable etch pit density in
accordance with the Appellants' invention is obtained using a
flowratio as low 0.25, the originally filed disclosure of
this application woul d reasonably convey to the artisan that
t he Appel l ants had possession of this |last nentioned ratio at
the tinme of application filing. Mreover, contrary to the
Exam ner's apparent belief, the fact that the conditions or
paraneters associated with Figure 3a are not necessarily
required by the appealed clainms is sinply not relevant to the
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aforenoted test for determining witten description
conpl i ance.

Under the circunstances recounted above, we cannot
sustain the Examner's 8§ 112, first paragraph, rejection of
claims 5, 7, 17 and 18 as lacking witten description support
inthe originally filed disclosure of this application for the
now cl ai med i nventi on.

THE SECTI ON 103 REJECTI ONS

Concerning the 8 103 rejection of claim5 over Heyen, the

Exam ner urges, inter alia, that it is routine in the art to

optim ze such paraneters as the partial pressure for arsine
gas and accordingly that it would have been obvi ous for one
wth ordinary skill in the art to so optim ze this paraneter
in the nethod of Heyen to thereby obtain arsine gas partial
pressures within the here clainmed range. As indicated by the
Appel l ants on page 12 of their brief, however, the parti al
pressure of arsine gas used by Heyen is disclosed in Figure 4
of the reference as being 6 x 103 bar which (according to the
Appel  ants and not disputed by the Exam ner) is equal to
approximately 4.5 Torr and thus is orders of nagnitude |arger
than the here clained partial pressures of arsine gas.
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The fact that the arsine gas partial pressure used by
Heyen in his nethod is far outside the here clained range
mlitates agai nst the Exam ner's conclusion that optim zation
of this

paraneter in Heyen's nmethod would result in the Appellants’

clained values. [In re Sebek, 465 F.2d 904, 906-07, 175 USPQ
93, 95 (CCPA 1972). Furthernore, although the Examner in his
rebuttal to the Appellants' argunents states that the Heyen
reference "is not limted to the partial pressure shown in
figure 4" (answer, page 8), he has proferred no specific
evi dence of any specific prior art partial pressures of any
val ue nmuch | ess values which are at |least close to (and thus
presumabl y woul d have suggested) those cl ained by the
Appel | ant s.

In light of the foregoing, we also cannot sustain the
Exam ner's 8 103 rejection of claimb5 as being unpatentable
over Heyen.

As for the 8 103 rejection based on Van NT Blik in view of
Meni gaux and Heyen, we consider it questionable at best
whet her the di sparate teachings of the references woul d have
been conbined in the manner proposed by the Exam ner by an
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artisan with ordinary skill in the absence of hindsight

gui dance provi ded by the subject application disclosure. Even
di sregarding this concern, the rejection still would be

i mproper. This is because the Exam ner's obvi ousness
conclusion in this rejection includes the previously discussed
proposition that the artisan would have found it obvious to
optim ze the arsine gas partial pressure teaching of Heyen to
thereby result in values within the here clainmed range. This
proposition is not well founded for the reasons fully

di scussed previously. In re Sebek, id.

It follows that we al so cannot sustain the Exam ner's 8§
103 rejection of all appeal ed clains as bei ng unpat ent abl e
over
Van NT Blik in view of Menigaux and Heyen.

The decision of the Exam ner is reversed.

REVERSED

BRADLEY R GARRI S
Adm ni strative Patent Judge )
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Adm ni strative Patent Judge
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