TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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HECKER, Admi ni strative Patent Judge.

DECI SI ON ON APPEAL
This is a decision on appeal fromthe final rejection of
claims 1 through 7, 9 and 10, all clains pending in this
appl i cation.
The invention relates to a wireless comuni cati on system
When operating over a w de geographical area, a wreless
comuni cations systemis often organi zed i nto geographically

based subregions. Each subregion is served by a communi cation
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site which serves to manage, route, or enhance communi cation
signals within the system The invention provides for the
selection of a preferred conmuni cation site using fuzzy logic
that is based on a conbination of a received signal strength
indicator and a site preference indicator associated with each
site.

Representati ve i ndependent claim1l is reproduced as
fol |l ows:

1. A nethod for selecting fromanong a plurality of
communi cation sites a preferred communi cation site for
comunicating in a wirel ess comruni cati on system the nethod

conprising the steps of:

providing a site preference indicator for each of the
plurality of communication sites;

receiving a communi cation signal fromat |east two of the
plurality of communication sites;

determ ning a received signal strength for each
comruni cation signal received; and

selecting a preferred comunication site using fuzzy

| ogi c based in part on the site preference indicator for
each of the plurality of comunication sites, and the
recei ved signal strength of each comruni cati on signal
recei ved.

The Exam ner relies on the follow ng references:

Hurst et al. (Hurst) 5,276, 905 Jan. 4, 1994
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Ki noshita et al. (Kinoshita) 5,432, 842 Jul . 11
1995 (filed Mar.
17, 1992)

Edwards et al. (Edwards), “A New Hand-off Al gorithm Using
Fuzzy Logic,” Proceedings of the 1994 | EEE SOUTHEASTCON ' 94,
Pages 89-92, April, 1994.

Clains 1, 2, 9 and 10 stand rejected under 35 U S.C. 8§
103 as bei ng unpat entabl e over Kinoshita in view of Hurst.

Clains 3 through 7 stand rejected under 35 U S.C. § 103
as bei ng unpatentable over Kinoshita in view of Hurst and
further in view of Edwards.

Rat her than reiterate the argunments of Appellants and the
Exam ner, reference is made to the brief, reply brief and

answer for the respective details thereof.

OPI NI ON

After a careful review of the evidence before us, we wll
not sustain the rejection of clains 1 through 7, 9 and 10
under 35 U.S.C. § 103.

The Exam ner has failed to set forth a prim facie case.

It is the burden of the Exam ner to establish why one having
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ordinary skill in the art would have been led to the clai nmed

i nvention by the reasonabl e teachings or suggestions found in
the prior art, or by a reasonable inference to the artisan
contained in such teachings or suggestions. In re Sernaker,
702 F.2d 989, 995, 217 USPQ 1, 6 (Fed. G r. 1983).

"Addi tionally, when determ ning obviousness, the clained

i nvention should be considered as a whole; there is no legally
recogni zable 'heart' of the invention." Para-Odnance Mg. v.
SGS Inporters Int’l, Inc., 73 F.3d 1085, 1087, 37 USPQ2d 1237,
1239 (Fed. Cr. 1995) (citing W L. CGore & Assocs., Inc. v.
Garlock, Inc., 721 F.2d 1540, 1548, 220 USPQ 303, 309 (Fed.
Cir. 1983), cert. denied, 469 U S. 851 (1984)).

Wth regard to the rejection of claim1, the Exam ner
contends that Kinoshita teaches the clained nethod of
selecting a preferred comunication site froma plurality of
sites using the determned field strength and fuzzy | ogic.
However, the Exam ner acknow edges, Kinoshita does not use a
site preference indicator for each site as clained. The
Exam ner notes that Hurst uses a site preference indicator,

and st ates:
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Therefore it would have been obvious for one with

ordinary skill in the art at the tine of invention
to utilize [the] site preference techni que of Hurst
et al. in view of Kinoshita et al. because it saves

one traffic channel along with a[n] overhead of

signal i ng between base stations as described in col

3, lines 55-60. [Final rejection, pages 1 and 2.]

Appel  ants argue that the conbi ned references do not
teach, “a site preference indicator for each of a plurality of
communi cation sites” (Brief-page 3).

As the Exam ner has indicated, Hurst clearly discloses
site preference indicators. At colum 7, line 66 to colum 8,
line 4, we find first, second and third preferences. These
preferences are selected in their respective order so |l ong as
the signal quality is adequate. According to colum 6, |ines
36-48, the preference |ist has the first preference (hone base
station) permanently progranmed into the nobile unit. The
remai nder of the preferences in the list are dynamcally
acquired and stored in the nobile unit. W find that these
t eachi ngs neet the | anguage of the clains wth respect to
preference indicators, and further, Appellants’ disclosure.
Not e page 3, lines 27-29, of Appellants’ specification wherein

it states “The received signal strength is neasured on the
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communi cation channel corresponding to a comrunication site.
Site preferences are progranmed into the radio 104 and vary
anong the sites.™

Appel l ants further argue that the conbination of
references does not teach “the selection of a preferred
comuni cation site using fuzzy logic based in part on the site
preference indicator for each of the plurality of
comuni cation sites, and the received signal strength of
communi cation signals fromnultiple communication sites”
(Brief-page 3).

W find it clear fromKinoshita that fuzzy logic is used
in determning the preferred conmmunication site. Note the
abstract wherein it states, “Priority is particularly

determ ned using fuzzy logic and . The use of fuzzy
logic is recited throughout Kinoshita. Note columm 4, |ines
19- 25, wherein fuzzy logic is used to determ ne and update
cell boundary. Note columm 4, lines 39-40, wherein fuzzy
logic is used to acconplish soft hand-off.

We next ask if the fuzzy logic used is “based on”

received signal strength as claimed. W find that it is. 1In
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determ ning and updating cell boundary with fuzzy |logic, the
use of received signal strength is a key factor. Cel
boundary is the point at which signal strength is equal from
adj acent base station units. Signal strength is neasured and
applied to fuzzy logic to determ ne cell boundary.

Wth respect to the fuzzy | ogic being based on a “site

preference indicator,” we find no such teaching in Kinoshita.
One preference found in Kinoshita is the determ nation of
whi ch nobile unit will be given preference in hand-off (colum
5, lines 61-65). However, fuzzy logic is not based on this
preference, and this preference is not a site preference, but
rat her a hand-off preference anong nobile units. Hurst does
base site preference upon a site preference indicator,
however, there is no nention of using fuzzy logic in Hurst.
The use of fuzzy logic, as disclosed in Kinoshita, with the
site preference indicator of Hurst, is central to the issue of
conbinability as argued by Appellants.

Appel l ants argue “It is well established that a proposed

nmodi fi cati on cannot change a principle of operation of a

reference. |If Kinoshita was nodified by Hurst as suggested by
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t he Exam ner, such nodification would either change the
princi ple of operation of the hand-off process of Kinoshita,
or woul d ot herwi se serve no useful purpose with respect to the
hand- of f process.” (Brief-page 5.)

We agree with Appellants. “[A] proposed nodification
[is] inappropriate for an obviousness inquiry when the
nodi fication render[s] the prior art reference inoperable for
its intended purpose. In re Gordon, 733 F.2d 900, 902, 221
USPQ 1125, 1127 (Fed. Cir. 1984).” In re Fritch, 972 F. 2d
1260, 1265-1266 n. 12, 23 USPQd 1780, 1783 n. 12 (Fed. Gr
1992). Kinoshita predicates hand-off on a fuzzy |ogic
determ nati on of updated cell boundary and nobile unit
| ocation. Hurst, given sufficient signal strength, ignores
cell boundary and remains with a preferred site. A list of
preferred sites is stored in Hurst’s nmenory, and accessed on a
first preference, second preference and third preference
basis. As argued by Appellants, to conbine Hurst with
Ki noshita woul d destroy Kinoshita’s basic phil osophy of

updated cell boundary in hand-off determ nation, or serve no
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useful purpose. Hurst and Kinoshita represent two different
principles of operation with no synergism (Brief-page 5.)
Accordingly, we see no notivation to conbine Kinoshita
and Hurst to neet Appellants’ claiml [imtations.
The remai ning clainms on appeal al so contain the above
[imtations discussed in regard to claim1 and thereby, we

will not sustain the rejection as to these clains.
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We have not sustained the rejection of clainms 1 through

7, 9 and 10 under 35 U.S.C. § 103. Accordingly, the

Exam ner's decision is reversed.

REVERSED

ERROL A. KRASS
Adm ni strative Patent Judge

STUART N. HECKER
Adm ni strative Patent Judge

ANI TA PELLMAN GROSS
Adm ni strative Patent Judge
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