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t he Board.
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DECI S| ON ON APPEAL

This is a decision on the appeal under 35 U S. C. § 134
fromthe examner’s rejection of claims 7-11. Cains 1-6 have
been cancel ed, and claim 12 has been indicated to contain
al l owabl e subject matter. An anmendnent after final rejection
was filed on March 31, 1997 but was denied entry by the
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The disclosed invention pertains to the field of
pi cture display devices. An electron gun for generating at
| east one el ectron beam has a main | ens system which is made
up of a first electrode, a |last electrode and at | east one
internedi ate el ectrode. The internediate el ectrode conprises
a plurality of substantially identical plates.

Representative claim7 is reproduced as foll ows:

7. A picture display device conprising an envel ope
containing an | um nescent display screen and an el ectron gun
for producing at | east one el ectron beamfor deflection across
the display screen, said electron gun conprising a main |ens
system having a first electrode, a second el ectrode, and at
| east one internedi ate el ectrode di sposed between said first
and second el ectrodes, each of said el ectrodes having at |east
one aperture for passing the at |east one electron beam said
at | east one internmedi ate el ectrode conprising substantially
identical, conductive first and second pl ates and neans for
conductively attaching said plates to each other with the at
| east one aperture in the first plate aligned with the at
| east one aperture in the second plate.

The exam ner relies on the follow ng references:
Shi noma et al. (Shinoma) 4,935, 663 June 19, 1990

Mat suda JP 61-8832 Jan. 16, 1986
(abstract only)

Clains 7-11 stand rejected under 35 U.S.C. § 103. As

evi dence of obvi ousness the exam ner offers Shinmom in view of
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t he Matsuda abstract. |t should be noted that there is no
record in this application that the full Mtsuda docunent was
ever considered by the examner. |In fact, the exam ner has
enphasi zed the fact that the rejection is based on the Matsuda
abstract only [answer, pages 5-6]. W have obtained a
translation of the full Mitsuda docunent, and the translation
is attached to this decision.

Rat her than repeat the argunents of appellants or the
exam ner, we nake reference to the brief and the answer for
the respective details thereof.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejection advanced by the exam ner and the
evi dence of obviousness relied upon by the exam ner as support
for the rejection. W have, |ikew se, reviewed and taken into
consi deration, in reaching our decision, the appellants’
argunents set forth in the brief along with the examner’s
rationale in support of the rejection and argunents in
rebuttal set forth in the exam ner’s answer.

It is our view, after consideration of the record
before us, that the evidence relied upon and the | evel of
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skill in the particular art would have suggested to one of
ordinary skill in the art the invention as set forth in clains
7 and 8. W reach the opposite conclusion with respect to
claims 9-11. Accordingly, we affirmin-part.

In rejecting clains under 35 U . S.C. § 103, it is
i ncunbent upon the exam ner to establish a factual basis to

support the |l egal conclusion of obviousness. See In re Fine,

837 F.2d 1071, 1073, 5 USPQ@2d 1596, 1598 (Fed. Cr. 1988).
In so doing, the exam ner is expected to nmake the factual

deternm nations set forth in G ahamv. John Deere Co., 383 U. S.

1, 17, 148 USPQ 459, 467 (1966), and to provide a reason why
one having ordinary skill in the pertinent art would have been
led to nodify the prior art or to conbine prior art references
to arrive at the clainmed invention. Such reason nust stem
fromsone teaching, suggestion or inplication in the prior art
as a whol e or know edge generally available to one having

ordinary skill in the art. Uniroyal, Inc. v. Rudkin-WIley

Corp., 837 F.2d 1044, 1051, 5 USPQRd 1434, 1438 (Fed. Cir.),

cert. denied, 488 U S. 825 (1988); Ashland Ql, Inc. v. Delta

Resins & Refractories, Inc., 776 F.2d 281, 293, 227 USPQ 657

664 (Fed. Cr. 1985), cert. denied, 475 U S. 1017 (1986); ACS
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Hosp. Sys.. Inc. v. Montefiore Hosp., 732 F.2d 1572, 1577, 221

USPQ 929, 933 (Fed. G r. 1984). These show ngs by the
exam ner are an essential part of conplying with the burden of

presenting a prima facie case of obviousness. Note In re

Cetiker, 977 F.2d 1443, 1445, 24 USPQR2d 1443, 1444 (Fed. G
1992). If that burden is net, the burden then shifts to the

applicant to overcone the prim facie case with argunent

and/ or evidence. Obviousness is then determ ned on the basis
of the evidence as a whole and the rel ative persuasi veness of

the argunents. See 1d.; In re Hedges, 783 F.2d 1038, 1039,

228 USPQ 685, 686 (Fed. Cr. 1986); In re Passaic, 745 F.2d

1468, 1472, 223 USPQ 785, 788 (Fed. Cir. 1984); and ln re

Ri nehart, 531 F.2d 1048, 1052, 189 USPQ 143, 147 (CCPA 1976).
Only those argunents actually nmade by appel |l ants have been
considered in this decision. Argunents which appellants could
have made but chose not to nmake in the brief have not been
consi dered [see 37 CFR
8§ 1.192(a)].

Wth respect to i ndependent claim?7, the exam ner
finds that Shinmoma teaches all the features of claim7 except
for the internmedi ate el ectrode having a plurality of identical
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plates. Matsuda is cited as teaching making the principal
| ens system el ectrode of an electron gun froma plurality of
| am nated plates. The exam ner concludes that it would have
been obvious to the artisan to formthe internmedi ate el ectrode
of Shinmoma with a plurality of separate plates as taught by
Mat suda [ answer, pages 3-4].

Appel l ants argue that an internedi ate el ectrode of
Shinonma is constructed froma single, relatively thick plate
of constant cross section along its thickness while the
| am nat ed el ectrodes of Matsuda are principal |ens electrodes,
rather than internedi ate el ectrodes, and have a varyi ng cross
section along their thickness. Based on these differences,
appel l ants assert that there is no possible notivation for
replacing Shinmoma’s single plate electrode with a plurality of
stacked identical plates [brief, pages 4-5].

We agree with the conclusion of the exam ner. There
IS no question that Matsuda teaches that the focusing
characteristics of a “principal” [abstract translation] |ens
system el ectrode can be inproved by using lamnated thin
plates. This principal Iens systemis referred to as a “main”
|l ens systemin the attached translation. Therefore, the
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Mat suda princi pal |ens system of the Japanese abstract neans
the sane thing as appellants’ main lens system The main | ens
system of these electron gun display devices are known to
include an internediate el ectrode as well as other el ectrodes
[ see background of the invention, page 1 of the
specification]. Therefore, we agree with the exam ner that
the teachings of Matsuda would apply to any of the el ectrodes

maki ng up the main |l ens system

The fact that the preferred enbodi nent of Matsuda uses
pl ates which are not all identical does not dimnish the
rel evant teachings of Matsuda. Matsuda is cited only for the
teaching that multiple am nated thin plates can inprove
focusi ng characteristics over a single thick plate. Matsuda
al so teaches that the thin [amnated plates are easier to
manuf act ure than conventional thick el ectrodes [translation,
pages 2-3]. WMatsuda would have suggested to the artisan that
any conventional thick plate electrode m ght be inproved by
using multiple lamnated thin plates in addition to being
easier to manufacture. Therefore, it would have been obvi ous
to replace either of the thick plate internedi ate el ectrodes

8



Appeal No. 1998-0335
Application 08/518, 061

70 or 80 of Shinmoma with equivalent |amnated thin plates as
taught by Matsuda. This nodification would fully neet the
invention as recited in claim7. Therefore, we sustain the
examner’s rejection of claim7.

| ndependent claim8 is simlar to claim?7 except that
claim8 recites that the internedi ate el ectrode has an odd
nunber of apertured plates and that the plates on opposite
sides of the center plate are substantially identical. The
exam ner relies on the sane reasoning di scussed above with
respect to claim?7, and the exam ner adds that the application
di scl osure admts that the nunmber of plates is not critical
[answer, page 4]. Appellants argue that there is no
di scl osure of an odd nunber of plates which permts the plates
on opposite sides of the center plate to be reversed to
conpensate for inperfections on the plates caused by assenbly
[ brief, pages 5-6].

Al t hough we do not favor the examner’s reliance on
“adm ssions” fromthe disclosure which are not related to the
di scussion of the prior art, we nevertheless agree with the
concl usi on reached by the exam ner. The teaching of a
plurality of Iam nated plates in Matsuda does not inpose any
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restrictions on the nunber of such plates. WMatsuda indicates
that the nunber of plates can be changed [transl ation, pages
3-4]. The artisan would not interpret this teaching of

Mat suda as |limting the nunber of plates to even nunbers only
or to odd nunbers only. The artisan would have appreci ated
that the nunber of plates could be adjusted as desired.
Therefore, the broad recitation of an odd nunber of plates
does not patentably distinguish over the teachings of the
applied prior art.

The recitation of first and second pl ates being
substantially identical in claim8 does not require that the
prior art teach or suggest the reversibility of plates to
conpensate for assenbly inperfections. The artisan would have
expected the plurality of plates making up the nodified
internmedi ate el ectrode of Shinmoma to be substantially
i denti cal . Therefore, we also sustain the exam ner’s
rejection of claim8.

Dependent clainms 9-11 all include the feature that
“the thickness of the at |east one internedi ate el ectrode is
bet ween 30% and 40% of said predeterm ned [aperture]
dianeter.” The examner’s position is that the clained
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relationship would be determ ned by routine experinentation,
and there is no evidence of new and unexpected results on the
record [answer, pages 4-5]. Appellants argue that neither
Shi nonma nor Mat suda teaches that there is an optinum
rel ati onshi p between aperture dianeter and el ectrode thickness
[ brief, page 6].

We agree with appellants that the invention of clains
9-11 is not obvious within the meaning of 35 U.S.C. 8§ 103 on
this record. |If the record reflected that the prior art was
aware of some rel ationship between el ectrode thickness and
aperture dianeter, then the exam ner m ght be correct that
optimzing this relationship would require only routine skill.
There is no evidence on this record, however, that the prior
art recogni zed the clained relationship at all. Absent sone
evi dence to suggest that there should be sone relationship
bet ween aperture di aneter and el ectrode thickness, there is no
support for the exam ner’s conclusion that the invention of
claims 9-11 results fromroutine experinmentation. Therefore,
we do not sustain the rejection of clains 9-11.

In summary, we have sustained the exam ner’s rejection
of claims 7 and 8 under 35 U. S.C. § 103, but we have not
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sustained this rejection of clains 9-11. Accordingly, the
deci sion of the exam ner rejecting clainms 7-11 is affirmed-in-
part.

No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR
§ 1.136(a).
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