TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.
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Bef ore MElI STER, PATE and GONZALES, Administrative Patent
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GONZALES, Adnmini strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 1 through 3, 5 and 7 under 35 U.S.C. §
103. No other claimis pending in the application.

Appellant's invention relates to a toothbrush toy having

! Application for patent filed September 25, 1995
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a toot hbrush portion detachably secured to a handle in the

f or m of

an ani mate character. An understanding of the invention can
be derived froma reading of exenplary claim11, which has been
reproduced in the "Appendi x" to appellant's Brief (Paper No.
9).2

THE REFERENCES

The prior art references of record relied upon by the exam ner

in rejecting the appeal ed clains are:

Guest et al. (CGuest) 5, 306, 019 Apr. 26, 1994
Zandberg et al. (Zandberg) Des. 209,574 Dec. 19, 1967
Schl ei ch 656, 087 Aug. 08, 1951

(British Patent)
THE REJECTI ON

Clainms 1 through 3, 5 and 7 stand rejected under
35 U.S.C. 8 103 as being unpatentabl e over Zandberg in view of

Schl ei ch and CGuest.?3

2 W note the following error in claim1 as reproduced in the
"Appendi x": line 6, "i" should read --in--.

3 Strict antecedent basis is lacking for the recitation of "said
toothbrush™ in lines 8 and 9 of claiml1l. It appears that the | anguage shoul d
read --said toothbrush toy--. Correction of this informality is in order upon
return of this application to the jurisdiction of the exam ner.
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The rejection is explained in the Exam ner's Answer
(Paper No. 10).
The opposi ng vi ewpoi nts of the appellant are set forth in

the Brief.

OPI NI ON

To begin with, we note the exam ner's references at pages
4 and 5 of the Answer and to appellant's references at pages
4-6 of the Brief to certain patents which were cited during
prosecution of the present application, but not applied in the
final rejection. W also note that the exam ner has stated
that no new prior art has been relied on in the rejection
(Answer, page 3). Accordingly, we will limt our
consi deration of the standing rejection to the prior art
relied on in the final rejection.

In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. Upon evaluation of all the evidence before us, it
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is our conclusion that the evidence adduced by the exam ner is

not sufficient to establish a prinma facie case of obvi ousness

with respect to clainms 1 through 3, 5 and 7. Accordingly, we
wi Il not sustain the examner's rejection of clains 1 through
3, 5and 7 under 35 U . S.C. § 103. Qur reasoning for this
determ nation follows.

In rejecting clains under 35 U S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prima facie case of

obvi ousness. See In re R jckaert, 9 F.3d 1531, 1532, 28

UsSPQ2d 1955, 1956 (Fed. Cir. 1993). A prinma facie case of

obvi ousness i s established by presenting evidence that the
ref erence teachings woul d appear to be sufficient for one of
ordinary skill in the relevant art having the references
before himto make the proposed conbi nati on or other

nmodi fi cati on. See Inre Lintner, 458 F.2d 1013, 1016, 173

USPQ 560, 562 (CCPA 1972). Furthernore, the conclusion that

the clained subject matter is prim facie obvious nust be

supported by evidence, as shown by sone objective teaching in
the prior art or by know edge generally avail able to one of
ordinary skill in the art that would have | ed that individua
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to conmbine the rel evant teachings of the references to arrive

at the clained invention. See Inre Fine, 837 F.2d 1071,

1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988). Rejections based
on

8§ 103 nust rest on a factual basis with these facts being
interpreted w thout hindsight reconstruction of the invention
fromthe prior art. The exam ner may not, because of doubt
that the invention is patentable, resort to specul ation,

unf ounded assunption or hindsight reconstruction to supply
deficiencies in the factual basis for the rejection. See In

re Warner, 379 F.2d

1011, 1017, 154 USPQ 173, 178 (CCPA 1967), cert. denied, 389

U S. 1057 (1968). CQur review ng court has repeatedly

cauti oned agai nst enpl oyi ng hi ndsi ght by using the appellant's
di scl osure as a blueprint to reconstruct the clained invention
fromthe isolated teachings of the prior art. See, e.aq.

G ain Processing Corp. v. Anerican Mii ze-Products Co., 840

F.2d 902, 907, 5 USPQ2d 1788, 1792 (Fed. Cir. 1988).
Wth this as background, we turn to the rejection of the
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cl ai ms on appeal .

Caiml recites a "bendabl e and posabl e"* t oot hbrush toy
conprising a toot hbrush portion detachably secured to a handl e
portion by neans of a tw st-and-1ock connector. The handle
portion is in the formof an ani mate character having |inbs
whi ch are posable relative to renmaining portions of the
handl e. The tw st-and-1ock connector includes a nale
connector 6 formed integrally with the toothbrush portion and
having at |east one radially extending projection 9 and a
cylindrical socket 5 disposed in the handl e having at | east

one axial groove 11 for

receiving the radially extending projection, an inclined
surface 12 defined by a cut-out portion which cooperates with
the projection on the toothbrush portion to retain the

t oot hbrush portion in the handle portion and an abutnent 14

restricting the toothbrush portion to rotate only in one

4 As defined in the specification, an object is "bendable" if the object
may be bent, but automatically returns to its original pose after it is
rel eased and an object is "posable” if the object will maintain a pose to
which it is bent (pages 3 and 4).
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di rection upon being inserted into the cylindrical socket.

Zandberg is a design patent show ng an ornanental design
for a toothbrush in the formof an aninmate character. The
character appears to be of human formand is depicted as
standing on two feet with folded arnms and has a nunber of
toot hbrush bristles extending out the back of the character's
head.

Schl eich discloses a toy figure, e.g., a doll, puppet or
ani mal, conprising a bendable wi re skeleton having a thin
covering of flexible material adapted to permt the parts of
the figure to be bent and retained in any adjusted position
(lines 8, 9 and 18-22).

Guest discloses an arrow with a nock assenbly i ncl uding
an adapter 50 nounted within a bore 36 of the arrow shaft 30.
A nock 40 is renovably nmounted to the adapter 50 so that the
head end 42 of the nock 40 is |located within the socket 52 of
the adapter 50, and the bifurcated tail end 44 of the nock 40

is

| ocat ed outside of the socket 52. Wth the nock 40 nounted to
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the adapter 50 in the | ocked position, the adapter 50 is fixed
to the shaft 30, typically with an appropriate glue, so that
the adapter 50 is in a predeterm ned angul ar position about
the shaft axis 34, relative to the vanes or feathers 25 on the
arrow shaft. In order to |l ock the nock in place, the nock is
provided with a pair of |ocking pins 48 which extend radially
outward fromthe head end 42 of the nock 40. The adapter

i ncludes a wall 56 having an aperture 60 which consists of a
central circular portion 66 and a pair of radially extending
slots 67. A plurality of camsurfaces 62 are | ocated on the
forward surface 58 of the wall 56. Each cam surface 62 tapers
gradually forward fromthe forward surface 58 to a forward
nost poi nt 64 adj acent a depression 65. The depressions 65 as
well as the wall 56 with its forward surface 58, the aperture
60 with its central circular portion 66 and radi ally extending
slots 67, the camsurface 62 with its forward nost point 64
and the arcuate slits 68 in the wall 56 function as detent
nmeans 72 for the pins 48 when the nock 40 is conbined with the
adapter 50 in the | ocking node as shown in FIGS. 1 and 2.

See, col. 4, lines 27-58. In an alternative enbodi nent shown

in Figures 15-18, the detent is replaced by
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threading 148 on the nock and conplinentary threading 157 on
the adapter. See, col. 7, lines 3-7.

It is the exam ner's position (Answer, page 4) that it
woul d have been obvious to make the arns of the Zandberg
character posable as taught by Schleich in order to render the
toy elenment nore versatile and add play value. Appellant, on
the ot her hand, argues (Brief, pages 3 and 4) that there is no
teachi ng, sugges-tion or notivation in the prior art of record
to confer bend-ability and posability to the handl e portion of
t he toot hbrush taught by Zandberg.

We have carefully reviewed the collective teachings of
Zandber g, Schleich and Guest and find ourselves in agreenent
with the appellant. The exam ner's reference to "added pl ay
val ue" sounds to us as though the exam ner is assunm ng that
the article shown by Zandberg is a toy and has concl uded t hat
the addition of posable arns to the Zandberg devi ce woul d
sinply add to the existing play value of the Zandberg "toy."
Whil e we recogni ze that a child could use a toothbrush as a
pl ay object, that does not make Zandberg's di scl osed
toot hbrush a toy. W see Zandberg's design not as a toy, but
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sinply as an attenpt to nmake the prospect of using the article

for its intended purpose, i.e.,

dental hygiene, nore enticing to a child. That being the
case, we find the notivation put forth by the exam ner to be
unper suasi ve. ®

Zandber g suggests a one piece toothbrush. Neither
Schl ei ch nor Guest provide any teaching, suggestion or
notivation for neking the toothbrush shown by Zandberg in two
parts or for conbi ning Zandberg's toothbrush with a separate
handl e portion in the formof an animte character. That
bei ng the case, we find no notivation in the applied
references for applying the specific twi st and | ock connector
di scl osed by CGuest to the toothbrush disclosed by Zandberg.

Accordingly, we will not sustain the rejection of claiml

under 35 U. S.C. 8 103 as bei ng unpatentabl e over Zandberg in

5 The nere fact that the prior art structure could be nodified does not

meke such a nodification obvious unless the prior art suggests the
desirability of doing so. In re Gordon, 733 F.2d 900, 902, 221 USPQ 1125,
1127 (Fed. Cir. 1984). A suggestion arising fromappellant's disclosure is
inpernmissible as the basis for a rejection. 1n re Fritch, 972 F.2d 1260
1266, 23 USPQ2d 1780, 1783 (Fed. Cir. 1992)
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vi ew of Schl ei ch and Guest.
Clains 2, 3, 5 and 7 are dependent on claim 1 and,

therefore, contain all of the limtations of claim1.

Accordi ngly, the exam ner’s respective rejections of
claims 2, 3, 5 and 7 under 35 U.S.C. § 103 will not be
sust ai ned.

SUMVARY

The decision of the examner to reject clains 1 through

3, 5and 7 under 35 U.S.C. 8§ 103 is reversed.

REVERSED

JAMES M MEI STER )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
WLLIAM F. PATE, |11 ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES

)

)

)

)

JOHN F. GONZALES
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Adm ni strative Patent Judge )

vsh
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Young & Thonpson

745 South 23rd Street
Second Fl oor
Arlington, VA 22202
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