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DECI SI ON ON APPEAL

This is a decision on an appeal fromthe exam ner's fi nal

rejection of clainms 6, 7, 16 and 17. Cains 8 through 10 and
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18 through 20, the only other clainms renmaining in the
application, are objected to as bei ng dependent upon a
rejected claim but would be allowable if rewitten in
i ndependent formincluding all of the limtations of the base
cl aimand any intervening cl ai ns.

W REVERSE.

The subject matter on appeal is directed to a
mul ti function single lever control for a lift truck. Cains 6
and 16, the only independent clains, are illustrative of the
subj ect matter on appeal and are reproduced in an “Appendi x”
attached to the brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Habi ger 4,036, 321 Jul . 19, 1977

Schultz et al. 4,755, 100
Jul . 5, 1988

(Schul t z)

Claims 6, 7, 16 and 17 stand rejected under 35
Uus. C
§ 103(a) as being unpatentabl e over Habiger in view of

Schul t z.
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The full text of the examner's rejection and the
response to the argunents presented by appellants appear in
the final rejection (Paper No. 19, mailed May 15, 1997) and
t he answer (Paper No. 23, mailed February 11, 1998), while the
conplete statenent of appellants’ argunents can be found in

the brief (Paper No. 22, filed Cctober 10, 1997).

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellants’ specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we conclude that
the rejection cannot be sustai ned.

The test for obviousness is what the conbi ned teachings
of the references woul d have suggested to one of ordinary

skill in the art. See I n re Young, 927 F.2d 588, 591, 18
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USP2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F. 2d

413, 425, 208 USPQ 871, 881 (CCPA 1981).

Claim6 recites a powered industrial lift truck having:

(A) a stand up operator’s conpartnment designed to
accomodat e an operator standing in the conpartnent facing
partially sideways in a “Y” direction laterally to the
direction of travel of the lift truck in either forward or
reverse traveling in an “X’ direction generally perpendicul ar
to the “Y” direction;

(B) powered neans for propelling the powered lift truck
in either the forward or reverse direction at vari abl e speeds;

(C a mast on the lift truck having a lift and | ower

notion corresponding to a push or pull notion of the

operator’s unsupported armin the “Y’ direction and invol ving

a first large nuscle group for effecting such notion and a

first larger resistive force associated with the push or pul

not i on;

(D) a multi-function single-lever operator hand control
having a neutral position and two directions of notion nounted
in the operator’s conpartnent conprising (1) a first *“X

direction of notion for controlling the direction of travel
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and speed of the lift truck, the “X’ direction of notion
corresponding to the “X’ direction in the operator’s

conpartment which notion corresponds to a right or left

rolling notion of the operator’s unsupported arm and invol ving

a smaller nmuscle group for effecting such notion, generally
parallel to the direction the operator is facing,!' and a

second smaller resistive force associated with the rolling

notion, and (2) a second “Y” direction of notion correspondi ng
to the “Y” direction of the operator’s conpartnent; and

(E) control nmeans responsive to displacenent of the
singl e-lever hand control fromthe neutral position in either
the “X’ or “Y” directions, the control neans conprising (1)
means rotatabl e about an axis approximately parallel to the
operator’s unsupported arm and perpendicular to the “X’
direction of notion for varying the speed and direction of the

“power means”? operable by the rolling action of the

L' At the oral hearing, appellants explained that it is the snaller
nmuscl e group, not the right or left rolling nmotion, which is generally
parallel to the direction the operator is facing, i.e., the “Y” direction.

2 The followi ng errors shoul d be corrected upon return of the

application to the jurisdiction of the examner: in claim®6, line 18, the
phrase "said power neans" should read --said powered neans-- for proper
ant ecedent basis; in claim16, line 11, “motion” should be deleted. The

identified lines are found in the clains as reproduced in the appendi x.
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operator’s hand and unsupported armas controlled by the
second small er nuscle group and (2) a second neans rotatabl e
about an axis generally perpendicular to the first axis being
operabl e by the push or pull action of the operator’s
unsupported armnoving in the “Y" direction of notion
involving the first larger nuscle group thereby mnim zing
operator fatigue due to prol onged operation by matching the
| arge and smaller nuscle groups with the larger and snall er
resistive forces.

Claim 16 recites a powered industrial lift truck having:

(A) a stand up operator’s conpartnent designed to orient
the operator relative to the direction of travel for
ergonom cal use of different nuscle groups of the operator’s
body, a first nuscle group conprising those that are capabl e
of inparting a rolling notion in a right to |left manner
relative to the direction the operator is facing to the
operator’s armand hand in a first “X’ direction of the
operator’s conpartnent corresponding to the direction of
travel and a second nuscle group conprising those that are

capable of inparting to the operator’s arm and shoul der a push
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or pull nmotion in a second “Y” direction corresponding to the
direction the operator is facing;

(B) powered neans for propelling the powered lift truck
in either the forward or reverse direction at vari abl e speeds;

(© a mast on the lift truck having a lifting and
| owering capability;

(D) a multi-function single-lever operator hand control
in the operator’s conpartnent having a neutral position and
two directions of notion conprising (1) a first pivot axis
perpendi cular to the “X’ direction of the operator’s
conpartment about which the single-Ilever operator hand control
pivots using the first nmuscle group, and (2) a second pivot
axi s perpendicular to the “Y’ direction of the operator’s
conpartment about which the single-Ilever operator hand control
pi vots using the second nmuscl e group; and

(E) control nmeans responsive to displacenent of the
singl e-l ever operator hand control in either “X or *Y"

direction fromthe neutral position against an_ergononi cal

reaction force acting in the “X' direction which is

substantially lighter than an ergononical reaction force

acting in the "Y' direction such that the operator’s first
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muscl e group is ergonomcally coordinated to the |ighter
reaction force while the second nmuscle group is ergonomcally
coordinated to the larger reaction force in the “Y’ direction
wher eby the operator can sustain |onger periods of operation
m ni m zi ng operator fatigue.

Habi ger di scloses a single |lever steering control for
hydraulic drive vehicles, particularly, craw er vehicles
having left and right side craw er tracks, conprising a
manual |y operabl e control |ever 13 nmounted to a support bl ock
23 (Fig. 1) which is rotatable about a | ower pivot 24 defining
a horizontal axis 25 to permt the control lever to swng to
the forward and reverse positions, first and second operating
| evers 15, 16 novable with the control |ever about the axis
for causing selective variable speed forward and rearward
operation of the hydraulic fluid punps 17, 18 feeding the
hydraulic nmotor 19, 21 of the respective left and right tracks
20, 22 for selective steering drive of the vehicle 12.

Control lever 13 further includes a pair of output operating
| evers 26, 27 (Fig. 3) individually nounted to a pivot 28
defining a horizontal axis 29 substantially orthogonal to axis

25. Levers 26 and 27 are biased upwardly, as seen in Fig. 3,



Appeal No. 1998-1878 Page 9
Appl i cation No. 08/543, 734

toward adjustable stops 30, 31 by spring 32. Stops 30, 31 are
adj usted so that when the control lever 13 is in the neutral
position of Fig. 1 and in the neutral position of Fig. 3, the
abut ment of |evers 26, 27 with the stops 30, 31 causes
i nkages 15, 16 to cause punps 17, 18 to be in the neutral
position. As further shown in FIG 3, control lever 13 is
further nounted for pivotal novenent on the pivot 35 for
pi voting about an axis 36 parallel to axis 29. More
specifically, the control lever 13 is nounted to a T-nenber 37
pivotally nmounted to pivot 35 and carrying at the distal end
of opposed arns 38 and 39 thereof a pair of rollers 40 and 41,
respectively. Roller 40 is adapted to engage an upper surface
42 on lever 26 and roller 41 is adapted to engage an upper
surface 43 on lever 27 so as to effect a novenent of the
| evers selectively dowmmwardly fromthe abutnment with stops 30
and 31 to effect a selective differential novenent between the
I i nkages 15 and 16 as a function of the disposition of the
control lever 13 in the left or right position shown in FIG
3.

Wth the control lever in the neutral position of Fig. 3,

a forward or reverse novenent of the control |ever, as shown
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in Fig. 1, wll effect a concurrent simlar novenent of

I inkages 15 and 16 to effect a concurrent simlar operation of
punps 17 and 18 thereby effecting a concurrent simlar drive
of tracks 20 and 22 by the drive notors 19 and 21 to effect a
selective forward or reverse straight drive of the vehicle.

Al ternatively, a novenment of the control lever 13 toward the
left or right position, as seen in Fig. 3, effects a

di spl acenent of the corresponding |inkage 15 or 16 only,

wher eby only one of the punp notors 17 or 18 is
correspondi ngly operated to effect a correspondi ng operation
of one or the other of the track drive notors 19 or 21.
Concurrent speed and/or directional adjustnents nmay be nade by
| ever 13 by both a forward or reverse positioning of the
control lever concurrently with a left or right positioning
thereof (Fig. 4).

Schultz di scl oses an operating control systemfor a lift
truck controlled froma single nmulti-function operator hand
control 62 which controls direction (forward/reverse), speed
and the operation of all hydraulic functions of the truck
related to the handling of |oads. The control handle 62 may

be pushed or pulled linearly along the control shaft 60 to
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control all such hydraulic truck functions. The grip portion
of the control handle is rotatable to control direction and
speed of the truck. A swtch 96 is |ocated adjacent one end
of the rotatable grip portion for selecting a variety of
hydraul i c functions by the sane novenents forwardly and
rearwardly of the operator control handl e along the control
shaft 60. Electrical and hydraulic systens control the

vari ous hydraulic functions and are operatively connected to
the control handle for operator selection of direction and
speed of the truck as well as sinultaneous operation of any
sel ected hydraulic function one at a tine only. Left and
right steering is controlled by a separate steering control 24
(col. 1, lines 62-68).

Schultz is also concerned with m nim zing operator
fatigue (col. 1, lines 57-61). Accordingly, the handle
control portion is designed to be located at its nost
conveni ent and confortable position, specifically,

in the operator's conpartnent on a bias to the

| ongi tudi nal axis of the truck so that when in

normal operating position it is not necessary that

the operator turn his body to any substanti al

degree, but nerely his head, in |ooking forwardly or

rearwardly in those directions of truck operation
[col. 1, lines 29-35].
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In addition, the handle control “is designed and | ocated
so that the functions to be controlled are sense oriented”
(col. 1, lines 22-24). To this end Schultz teaches that

[t] he nmounting bracket 52 is located at a bias to
the |l ongitudinal axis of the truck, the vertical
portion 56 thereof being forned to extend forwardly
and downwardly so that the handl e control portion
62,68,70 is designed to be located at its nost
conveni ent and confortable position in the
operator's conpartnent. Manual control is effected
whet her operating the truck in a forward or rearward
direction by novenent of the handle control along
the downward tilt and inward bias of shaft 60; this
provi des good operator "sense" control as the handle
is actuated forwardly, downwardly and inwardly, or
rearwardly, upwardly and outwardly al ong shaft 60 to
control the various hydraulic functions of the lift
truck . . . [col. 2, line 63 through col. 3, line
9] .

The exam ner descri bes Habiger as disclosing all of the
l[imtations of the clainms, except for the environnent of a
powered industrial lift truck (final rejection, page 4;
answer, page 4). Schultz is cited to showthe lift truck
environment (id.). It is the examner’'s position (answer,
page 4) that

[i]t woul d have been obvious . . . to nodify Habiger

such that the single |lever control was installed in
alift truck in view of the teaching of Schultz et
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al. for the purpose of having one-handed control of
the direction of travel.

In order to establish the prima facie obviousness of a

clainmed invention, all the claimlimtations nust be taught or

suggested by the prior art. 1n re Royka, 490 F.2d 981, 985,
180 USPQ 580, 583 (CCPA 1974). Like appellants (brief, pages
5-7), we are unable to find, and the exam ner has not
specifically identified, where in the references it is either
taught or suggested that (1) a larger resistive force is
associated wth a push or pull notion for operating the lift
and lower nmotion of a lift truck mast and a smaller resistive
force is associated wwth a right or left rolling notion for
controlling the direction of travel and speed of the lift
truck as recited in claim6 or (2) an ergonom cal reaction
force acting in the “X" direction is substantially |ighter
than an ergonom cal reaction force acting in the “Y" direction
as recited in claiml1l6.

We point out that Habiger, which discloses a single
control lever for steering and speed control in a craw er
tractor vehicle, contains no discussion whatsoever of a

control for operating the lift and lower notion of a lift
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truck mast. Further, we perceive no suggestion in Habiger
that a reaction force acting in the left-right direction, as
illustrated in Habiger's Figure 3, is substantially different
(larger or smaller) than a reaction force acting in the
forward-reverse direction seen in Figure 1

Schultz’s control handl e does have the “X’ and “Y”
directions of novenent defined in clainms 6 and 16. Furt her,
while Schultz is concerned with mnim zing operator fatigue,
he reduces fatigue by |locating the control handl e at what he

considers to be a nore convenient and confortable position,

see col. 2, lines 63-68 and col. 1, lines 29-35. |In addition,
the handl e control "“is designed and | ocated so that the
functions to be controlled are sense oriented” (col. 1, lines

22-24). However, we perceive no suggestion in Schultz that
the reactive force of the push-pull notion of the control
handle is quantitatively different fromthe reactive force of
the rotating notion of the grip handle for controlling
direction and speed of the truck.

Since all the claimlimtations are not taught or
suggested by the applied prior art, the exam ner has failed to

establish a prima facie case for the obvi ousness of
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i ndependent clains 6 and 16 and the rejection of those clains
cannot be sustai ned.

In addition, absent the appellants’ own discl osure, we
can think of no reason why one of ordinary skill in this art
woul d have conbi ned the teachings of Habiger and Schultz as
t he exam ner has proposed. It is well settled that it is the
teachings of the prior art taken as a whol e which nust provide
the notivation or suggestion to conbine the references. See

In re Fritch, 972 F.2d 1260, 1266, 23 USPR2d 1780, 1783-84

(Fed. GCir. 1992) and Uniroyal, Inc. v. Rudkin-Wley Corp., 837

F.2d 1044, 1051, 5 USPQ2d 1434, 1438 (Fed. GCr. 1988). Here,
the device of Schultz is directed to a different type of
vehicle fromthat of Habiger and we know of no reason why one
of ordinary skill would have retained only the Habiger control
handl e and reconstructed the vehicle disclosed in Schultz
around the retained control handl e of Habiger as suggested by
the examner. Nor is it clear to us how one of ordinary skill
in the art would have incorporated the control handl e of

Habi ger, which noves in an “X’ direction and in a “Y’
direction perpendicular to the “X’ direction to control

vehicle steering and speed, in the vehicle of Schultz which



Appeal No. 1998-1878 Page 16
Appl i cation No. 08/543, 734

provi des a separate steering control fromthe control handle
whi ch controls the mast functions, as well as, forward/reverse
and vehicle speed. |In our view, the exam ner has
inmperm ssibly relied upon the appellants’ own teachings in
arriving at a conclusion of obviousness. As the court in
Uni royal , 837 F.2d at 1051, 5 USPQ2d at 1438 stated "it is
inpermssible to use the clains as a frane and the prior art
references as a nosaic to piece together a facsimle of the
clainmed invention.” Thus, we also agree with the appellants’
argunment (brief, pages 8 and 9) that there is no notivation
for conmbining the references along the |lines suggested by the
exam ner.

Clains 7 and 17 are dependent on either claim®6 or 16
and contain all of the limtations of their respective parent
claim Therefore, we wll also not sustain the standing 35

US . C § 103 rejection of clainms 7 and 17.

CONCLUSI ON

To sumarize, the rejection of clainms 6, 7, 16 and 17

under 35 U . S.C. 8 103 is reversed.
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REVERSED

NEAL E. ABRANMS
Adm ni strative Patent Judge

LAWRENCE J. STAAB
Adm ni strative Patent Judge
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