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DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 1 through 20, which are all of the clains

pending in this application.

W REVERSE

! Application for patent filed August 24, 1995,
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BACKGROUND

The appellant's invention relates to a clanp assenbly.
An under standi ng of the invention can be derived froma
readi ng of exenplary clains 1, 8 and 16 (the independent
cl ai ms on appeal ), which appear in the appendix to the

appel lant's brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Powel | 2,093, 210 Sept. 14,
1937
Engnman 3, 340, 581 Sept. 12,
1967

Clains 1 through 20 stand rejected under 35 U. S.C. § 103

as bei ng unpat entabl e over Engman in view of Powell.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appell ant regardi ng the above-noted
rejection, we make reference to the final rejection (Paper No.
9, mailed March 20, 1997) and the exam ner's answer (Paper No.

12, muailed Cctober 24, 1997) for the exam ner's conplete
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reasoning in support of the rejection, and to the appellant's
brief (Paper No. 11, filed July 21, 1997) and reply brief
(Paper No. 13, filed Decenber 31, 1997) for the appellant's

argunent s t her eagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clainms, to the applied prior art references, and to the
respective positions articul ated by the appellant and the
exam ner. Upon evaluation of all the evidence before us, it
I's our conclusion that the evidence adduced by the examner is

insufficient to establish a prima facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll
not sustain the examner's rejection of clains 1 through 20
under

35 U.S.C. 8 103. Qur reasoning for this determ nation

fol |l ows.

In rejecting clains under 35 U . S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of
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obvi ousness. See Inre R jckaert, 9 F.3d 1531, 1532, 28

USPQ2d 1955, 1956 (Fed. Cir. 1993). A prinm facie case of

obvi ousness i s established by presenting evidence that the
reference teachings woul d appear to be sufficient for one of
ordinary skill in the relevant art having the references
before himto nmake the proposed conbi nati on or ot her

nodi fication. See In re Lintner, 9 F.2d 1013, 1016, 173 USPQ

560, 562 (CCPA 1972). Furthernore, the conclusion that the

clai med subject matter is prima facie obvious nust be

supported by evidence, as shown by sone objective teaching in
the prior art or by know edge generally avail able to one of

ordinary skill in the art that woul d have | ed that individua
to conmbine the rel evant teachings of the references to arrive

at the clained invention. See In re Fine, 837 F.2d 1071,

1074, 5 USPQ2d 1596, 1598 (Fed. Cir. 1988).

Wth this as background, we turn to the rejection of the
claims on appeal. The exam ner determ ned for the reasons set
forth on page 2 of the final rejection that the subject matter
of clainms 1 through 20 woul d have been obvi ous to one of

ordinary skill in the art at the time the invention was nmade.
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In the brief (pp. 4-6), the appellant argues that the
rejection set forth by the examner is inproper for the
foll owi ng three reasons.
1. Use of the rivet connection described by Powell wth
the Engman et al. clanp would not result in the clained
i nvention.
2. Use of the Powell rivet connect to [sic, to connect]
the clanp nenbers 12 and 14 of Engman et al. woul d change
the principle of operation of the clanp disclosed by
Engman et al .
3. One having ordinary skill in the art would not be
[sic, have been] notivated to use a rivet connection with
the clanp of Engman et al. to prevent separation of the
parts.
We agree with reasons 2 and 3 above. W see no evidence, as
shown by sone objective teaching in the applied prior art or
by know edge generally available to one of ordinary skill in
the art, that woul d have suggested to one of ordinary skill in
the art at the tine the invention was made to have provi ded
Engman's clanp with the clained pivot attachnent between the

yoke and the U bolt/el ongate nmenber (i.e., the pin 32).

Instead, it appears to us that the examner relied on
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i rper m ssi bl e hindsight in reaching the determ nation of

obvi ousness. ?

Since all the limtations of clains 1 through 20 are not
taught or suggested by the applied prior art, we will not

sustain the 35 U S.C. 8 103 rejection of clains 1 through 20.

2 The use of such hindsi ght know edge to support an
obvi ousness rejection under 35 U S.C. 8 103 is, of course,
i mperm ssible. See, for exanple, W L. Gore and Associ ates,
Inc. v. Garlock, Inc., 721 F.2d 1540, 1553, 220 USPQ 303, 312-
13 (Fed. Cir. 1983), cert. denied, 469 U. S. 851 (1984).
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CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
claims 1 through 20 under 35 U.S.C. 8 103 is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

| RWN CHARLES CCHEN )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
NEAL E. ABRANS ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES
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)
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