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McCANDLI SH, Seni or Adm ni strative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe examner’s fi nal

rejection of the follow ng design claimunder 35 U S.C § 103:

The ornanental design for an angl ed
shaft for a putter as shown and
descri bed.

! Application for design patent filed March 26, 1996
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The followi ng references are relied upon by the exam ner

as evi dence of obviousness in support of his rejection under

§ 103:
Hyde 3, 066, 936 Dec. 4, 1962
Lonbar do 5,409, 220 Apr. 25, 1995

The appeal ed claimstands rejected under 35 U.S.C. § 103
as being unpatentable over Hyde in view of Lonbardo. The exam ner
consi ders Hyde to be a Rosen reference? and takes the follow ng

position:

It woul d have been obvious to a designer
of ordinary skill in the art at the tinme the
i nvention was made to have nodified the basic
shaft of Hyde by having a nore acute angl ed
shaft as disclosed by Lonbardo; to do so
woul d have resulted in an article
substantially simlar in overall appearance
as appellant’s clai ned design. [Answer, page

3].

I n support of patentability, appellant argues that Hyde is
not a Rosen reference because it does not create the sanme basic

vi sual inpression as appellant’s design. In addition, appellant

2 see In re Rosen, 673 F.2d 388, 213 USPQ 347 (CCPA 1982).
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contends in substance that Lonbardo does not suggest the

exam ner’ s proposed nodification of Hyde.

We have carefully considered the issues raised in this
appeal together with the examner’s remarks and appel lant’s
argunents. As a result, we conclude that the rejection of the

appeal ed cl ai m cannot be sust ai ned.

The Hyde reference does not show any angl ed bend in the
putter shaft. Instead, this reference nerely shows a gradually
curved bend of relatively large radius in an internediate portion
of the putter shaft. In contrast, appellant’s putter shaft design
has a sharply angl ed bend |ying between straight shaft portions

about m dway between the ends of the putter shaft.

Neverthel ess, even if it is assuned that the Hyde reference
satisfies the Rosen requirenents, we cannot agree that the
teachi ngs of the applied references woul d have suggested the
overal | appearance of the clained design as required in In re
Cho, 813 F.2d 378, 382, 1 USPQd 1662, 1663 (Fed. Cir. 1987).
Hyde obvi ously | acks a suggestion of the overall appearance of

appel l ant’ s desi gn because, as noted supra, it |acks an angl ed
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bend in the putter shaft. Lonbardo, on the other hand, does show
an angled bend in the putter shaft, but this bend, rather than
bei ng | ocated about m dway between the ends of the putter shaft,

lies near the |lower end of the shaft adjacent to the putter head.

| f anything, Lonbardo suggests an angled bend but at a

| ocati on spaced substantially fromthe | ocation of appellant’s
angl ed bend to provide a distinctively different appearance as
conpared with appellant’s design. Furthernore, contrary to the
exam ner’s findings, the m dpoint of Hyde' s curved bend is not

| ocated m dway between the ends of the putter shaft. Instead, it
appears to be |located substantially closer to the | ower end of
the shaft so that even if the proposed substitution were nade,
there still would be significant differences between the nodified

Hyde desi gn and appel |l ant’ s desi gn.

At best, the conbined teachings of the applied references
suggest only conponents of appellant’s design. However, absent a
suggestion of the overall appearance of appellant’s design, a
rejection under 8 103 is inappropriate. Cho, 813 F.2d at 382, 1
USPQ2d at 1663- 1664.
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Furthernore, it appears that the exam ner has inproperly
treated this design case as if it were an application for a
mechani cal utility patent, |ooking upon appellant’s design as a

?conbi nation of old elenents? and citing In re Antle3 which

involves a utility patent application. However, the issue here is
whet her appellant’s cl ai ned desi gn woul d have been obvious from a
desi gn standpoint, not froma utility standpoint. Cho, 813 F.2d

at 382, 1 USPQ2d at 1664.

In view of the foregoing, we cannot agree that the exam ner

has made out a prima facie case of obvi ousness. Hi s deci sion

rejecting the appealed claimis therefore reversed.

REVERSED

HARRI SON E. McCANDLI SH
Adm ni strative Patent Judge

BOARD OF PATENT
| RWN CHARLES COHEN

Adm ni strative Patent Judge APPEALS AND

3 444 F.2d 1168, 170 USPQ 285 (CCPA 1971).
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| NTERFERENCES

JAVES M MElI STER
Adm ni strative Patent Judge

)
)
)
)
)

Philip J. Pollick
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