THI'S OPI NION WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten for
publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore FRANKFORT, STAAB and NASE, Adm ni strative Patent
Judges.

FRANKFORT, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 5 through 10, which are all of the clains
remaining in the application. Cains 1 through 4 have been

cancel ed.

1 Application for patent filed September 27, 1995.
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Appel lant’s invention relates to a Christnas tree

wat eri ng device. One enbodi nent of the invention (clains 5-7)
IS seen in

Figure 3 of the drawi ngs, while a second enbodi nent of the
invention (clainms 8-10) is found in Figures 1 and 2 of the
application. |Independent clains 5 and 8 are representative of
the subject matter on appeal and a copy of those clains, as
reproduced fromthe Appendi x to appellant’s brief, is attached

to this decision.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed clains are:

Spi nosa 4,993,176 Feb. 19, 1999
Lorenzana et al. (Lorenzana) 5,009, 028 Apr. 23, 1991
Copenhaver 5, 369, 910 Dec. 6, 1994

Clains 5 through 7 stand rejected under 35 U. S.C. § 112,
second paragraph, as being indefinite. |In particular, the
exam ner urges that these clains are rendered indefinite by a
| ack of proper antecedent basis for “said tree stand” in |ines

6-7 and 9 of claimb5.
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Clainms 5 through 7 stand rejected under 35 U . S.C. 8§ 103

as bei ng unpat ent abl e over Copenhaver in view of Spinosa.

Clains 8 through 10 stand rejected under 35 U S.C. § 103

as bei ng unpat ent abl e over Copenhaver in view of Lorenzana.

Rat her than reiterate the examner's full statenent of
t he above-noted rejections and the conflicting viewpoints
advanced by the exam ner and appell ant regarding the
rejections, we nake reference to the exam ner's answer (Paper
No. 13, nmiled Septenber 3, 1997) for the exam ner's reasoning
in support of the rejections, and to appellant’s suppl enent al
brief (Paper No. 12, filed May 5, 1997) for appellant’s

argunent s t her eagai nst.

OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellant’s specification and cl ai s,
to the applied prior art references, and to the respective

positions articul ated by appellant and the exam ner. As a
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consequence of our review, we have nmade the determ nations

whi ch foll ow.

Looking first at the rejection of clainms 5 through 7
under 35 U . S.C. 8§ 112, second paragraph, after review ng
appel l ant’ s specification and draw ngs, and claim5 in |ight
thereof, it is
our opinion that the scope and content of the subject matter
enbraced by claim5 on appeal is reasonably clear and
definite, and fulfills the requirenent of 35 U S.C § 112,
second
paragraph, that it provide those who woul d endeavor, in future
enterprise, to approach the area circunscribed by the claim
with the adequate notice demanded by due process of |aw, so
that they nmay nore readily and accurately determ ne the
boundari es of protection involved and evaluate the possibility

of infringenment and dom nance. See, In re Hamrack, 427 F.2d

1378, 1382, 166 USPQ 204, 208 (CCPA 1970). In that regard, we
agree with appellant that one of ordinary skill in the art
woul d have readily associated the recited “said tree stand”

found in lines 3, 6-7 and 9 of claim5 with the “stand for
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holding... a Christmas tree” set forth in line 2 of claimb5.
Accordingly, we will not sustain the exam ner's rejection of
appellant’s clains 5 through 7 under

35 U.S.C 8§ 112, second paragraph.

We next | ook to the examner's prior art rejections of
the appealed clains, turning first to the rejection of clains
5 through 7 under 35 U.S.C. §8 103 as bei ng unpatentabl e over
Copenhaver in view of Spinosa. Cains 5 through 7 are
directed to the enbodi nent of appellant’s invention seen in
Fi gure 3.

Claim5 expressly sets forth a tree stand which holds the butt
of a Christmas tree above the surface on which the tree stand
rests and a receptacle for retaining water adapted to be
positi oned

beneath the butt end of said tree, with said receptacl e being
“separate and apart fromsaid tree stand.” Recogni zi ng that
the water receptacle (e.g., 32) in Copenhaver is clearly part
of the tree stand, the exam ner turns to Spinosa, urging that
Spi nosa teaches a tree irrigation device wherein “the

receptacle for retaining water (30) is separate fromthe tree
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stand (18)” (answer, page 4). Having nade this determ nation
with regard to Spinosa, the exam ner concludes that it would
have been obvious to one of ordinary skill in the art to
“substitute the tree stand with separate receptacle for
retaining water as taught by Spinosa for the tree stand with

i ntegral receptacle of the apparatus of Copenhaver.”

Appel  ant (brief, page 7) argues that the exam ner’s
findings with regard to Spinosa are in error and that the
receptacle or container (30) of Spinosa is nounted to the
stand (18) and therefore a part thereof. W agree. The tree
stand as seen in Spinosa is clearly like that shown in
appellant’s Figures 1 and 2, and in Lorenzana (Fig. 1),
wherein the receptacle for
retaining water is part of the tree stand itself. Thus, Iike
appellant, we fail to find in either Copenhaver or Spinosa any
teachi ng or suggestion regarding a water retaining receptacle
adapted to be positioned beneath the butt end of a tree and
which is “separate and apart fromsaid tree stand,” as
required in claim5 on appeal. For that reason, it is clear

that any conbi nati on of Copenhaver and Spi nosa woul d not
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render obvious the Christmas tree watering device that is set
forth in appellant’s claim5 on appeal. Thus, the exam ner’s
rejection of claim5 under 35 U S.C. 8 103, and of clains 6
and 7 which depend therefrom based on Copenhaver in view of

Spi nosa will not be sustained.

The next rejection for our reviewis that of clains 8
through 10 under 35 U.S.C. 8§ 103 as bei ng unpat ent abl e over
Copenhaver in view of Lorenzana. |In this instance, the only
di stinction between appellant’s clainmed subject matter and
that seen in Copenhaver (Figure 1) resides in the particul ar
formof tree stand required in appellant’s claim8. However,
Lorenzana (Figure 1) clearly shows the exact sanme type of tree
stand (at 17) that is defined in appellant’s claim@8 on appea
and describes such stand as being “of a type that is widely
avai |l abl e
for supporting Christnas trees during the Holiday Season”
(col. 2, lines 37-38). Based on the collective teachings of
Copenhaver and Lorenzana, we nust agree with the exam ner that

it would have
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been obvious to one of ordinary skill in the art to substitute
a tree stand like that seen at (17) in Lorenzana for the tree

stand (30) of Copenhaver.

Appel l ant’ s argunent (brief, page 10) that there is no
suggesti on what soever to conbine the tree stand and vacuum
di spensi ng system of Lorenzana with the unusual tree stand and
di fferent system of Copenhaver, is unpersuasive. This
argument appears to entirely mss the point of the exam ner’s
rejection, which is that only the tree stand (17) of Lorenzana
is to be substituted for the tree stand (30) of Copenhaver,
thereby resulting in a Christmas tree watering device as set
forth in appellant’s claim8 on appeal. Wile we understand
that the systens as a whole in Lorenzana and Copenhaver are
somewhat different from one another, we see no reason to
conclude that it would have been unobvi ous to one of ordinary
skill inthis art at the time of appellant’s invention to
substitute one type of tree stand for another as the exam ner
has done in this rejection, and we note that appellant has

provi ded no argunent supporting the
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unobvi ousness of such a substitution. Accordingly, the
exam ner’s rejection of claim8 under 35 U S.C. § 103 is

sust ai ned.

In accordance with appellant’s grouping of the clains on
page 4 of the brief, it follows that clains 9 and 10 w il fal

wi th i ndependent claim8, fromwhich they depend.

To sunmmari ze: the decision of the exam ner to reject
clains 5 through 7 under 35 U. S.C. 8 112, second paragraph, as
failing to particularly point out and distinctly claimthe
subj ect matter which appellant regards as the invention, is
reversed, as is the examner’s decision rejecting clains 5
through 7 under 35 U. S.C. 8 103 based on Copenhaver and
Spi nosa. However, the decision of the exam ner to reject
claims 8 through 10 under 35 U.S.C. 8 103 as being
unpat ent abl e over Copenhaver in view of Lorenzana is affirned.

Thus, the decision of the examner is affirned-in-part.
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No tinme period for taking any subsequent action in

connection with this appeal nay be extended under 37 CFR

§ 1.136(a).

AFFI RVED- | N- PART

CHARLES E. FRANKFORT
Adm ni strative Patent Judge

LAVWRENCE J. STAAB
Adm ni strative Patent Judge

JEFFREY V. NASE
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Adm ni strative Patent Judge )

CEF/ ki s

Ernest B. Lipsconb, I11I

BELL, SELTZER, PARK & G BSON
P. O Box 34009

Charl otte, NC 28234
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APPENDI X

5. A Christmas tree watering device conprising:

a stand for holding the butt of a Christmas tree above
the surface on which said stand rests;

a receptacle for retaining water having a base and sides
and adapted to be positioned beneath the butt end of said
tree, said receptacle being separate and apart fromsaid tree
st and,

a water reservoir having a base and sides, said reservoir
bei ng | ocated apart fromsaid tree stand; and

a single conduit having a first end connected to said
base of said water reservoir and a second end connected to
sai d base of said receptacle for retaining water

wher eby when water is placed in said water reservoir, the
wat er passes to said receptacle and automatically remains at
the sane height as the water in said water reservoir.

8. A Christmas tree watering device conprising:

a stand having a neans for holding the butt of a
Christmas tree, said neans conprising at |east three | egs
whi ch engage a ring and are in spaced relationship to each
other, the free ends of each |eg supporting a second ring
whi ch has a series of adjustable screws at a position equally
spaced around said second ring and threaded therethrough to

12
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hold the trunk of said tree which is positioned coaxially with
said second ring;

a receptacle for retaining water having a base and sides
and adapted to be positioned beneath the butt end of said
tree, said receptacle being nounted to said tree stand;

a water reservoir having a base and sides, said reservoir
being | ocated apart fromsaid tree stand; and

a single conduit having a first end connected to said
base of said water reservoir and a second end connected to
sai d base of said receptacle for retaining water

wher eby when water is placed in said water reservoir, the
wat er passes to said receptacle and automatically remains at
the sane height as the water in said water reservoir.

13



