The opinion in support of the decision being entered today was not witten for
publication and is not binding precedent of the Board.
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ON BRI EF

Bef ore ABRAMS, STAAB and BAHR, Adninistrative Patent Judges.
BAHR, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's refusal
to allow clainms 1-6, which are all of the clainms pending in
this application. Contrary to appellants' statenent of the
status of amendnents, appellants filed two anmendnents (Paper
Nos. 12 and 13) subsequent to the final rejection, with the
second anendnent being supplenmental to the first anmendnent.
The advi sory action (Paper No. 14, mailed March 26, 1998) did

not identify the anmendnent which the exam ner approved for
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entry therein. In light of the examner's coments on page 3
of the answer (Paper No. 19), we presune that the exam ner has
approved entry of both anmendnents after final.

BACKGROUND

The appel lants' invention relates to seals for an exhaust
nozzle with vectoring capabilities that is novabl e about
mul ti pl e axes for a gas turbine engine (specification, p. 1).
Claim1l is exenplary and is reproduced in the appendix to
appel lants' first reply brief (Paper No. 20)1.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Si | verwat er 4,783, 271 Nov. 8,
1988
Herrick et al. (Herrick) 4,836, 451 Jun.
6, 1989
Bachovchin et al. (Bachovchin) 5,433,771 Jul . 18,
1995

(filed Apr. 25, 1994)
Beerman, Jr. (Beeman) 5, 480, 162 Jan. 2,
1996

(filed Sep. 8, 1993)

The following rejections are before us for review

! Both the appendix attached to appellants' brief (Paper No. 16) and the
appendi x filed April 20, 1998 (Paper No. 18) contained errors in the
reproduction of claiml1l.
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Clains 1 and 2 stand rejected under 35 U.S.C. § 103 as
bei ng unpatentabl e over Herrick in view of Beenan.

Clainms 2-5% stand rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Herrick in view of Beeman, as applied above
to clains 1 and 2, and further in view of Bachovchin.

Claim 6 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Herrick in view of Beeman and Bachovchi n,
and further in view of Silverwater.

Reference is nade to the brief, first reply brief and
second reply brief (Paper Nos. 16, 20 and 22) and the fi nal
rejection, answer, first supplenental answer and second
suppl emrent al answer (Paper Nos. 9, 19, 21 and 24) for the
respective positions of the appellants and the exam ner with
regard to the nerits of these rejections.?

OPI NI ON

2 \Wile the exam ner has applied this rejection against clainms 2-5, it
appears that the inclusion of claim2 in this rejection was inadvertent.

3 W recognize that 37 CFR § 1.193(b)(1), as amended effective Dec. 1
1997, by final rule notice, 62 Fed. Reg. 53131, 53197 (Cct. 10, 1997), does
not permt a supplenental exam ner's answer unless the application has been
remanded for such purpose by the Board. However, as appellants have not
objected to the exam ner's issuance of two suppl enental answers and as
appel l ants have filed two reply briefs, in the interest of fairness, we have
considered all of the supplenental answers and reply briefs.
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In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we nake the
determ nati ons which follow

At the outset, we note that the preanbles of the clains
are directed to "seal neans." However, a reading of the
claims in their entirety reveals that the clains are in fact
directed to a vectoring thrust nozzle of a gas turbine engine,
the nozzle including a fixed collar having a spherical outer
surface, a ginbal ring surrounding the collar, a pair of
articulating clanshells pivotally "supported" [nmounted] to
said ginbal ring and a pair of seals between the collar and
the clanshells.* Additionally, we note that claim1 recites a
spherical outer surface of the fixed collar and a spheri cal
surface of each of the two clanshells. As we understand the

claim the "said spherical surface" referred to in line 10 of

4 Wile this inconsistency between the preanble and the body of the
clains is deserving of correction in the event of further prosecution before
the primary examner, it is our opinion that the scope of the clains is clear.
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claim1l (as reproduced in the appendi x of Paper No. 20) is the
spherical outer surface of the collar and the "spherical
surfaces" referred to in line 12 of claim1l are the spheri cal
surfaces of the clanshells.

Wth this understanding of claiml in mnd, we turnto
the prior art relied upon by the examner in rejecting claim
1. Herrick discloses a vectoring nozzle conprising a collar
portion 14 having a spherical external surface, a ginbal ring
22 di sposed about the collar and including two opposed gi nbal
pivots 24, 26 for supporting the ginbal ring relative to the
nozzle static structure 28 and upper and | ower clanshells 34,
36 supported on the ginbal ring for independent pivotal
nmovenent about a common axis 38 oriented both perpendicular to
the ginbal axis 30 and transverse to the nozzle center line
40. The nozzle is provided with arcuate seals 72, 74 disposed
bet ween the cl anshel|l spherical surfaces 68, 70 and the collar
spherical surface 16 for preventing the flow of exhaust gas 6
t her ebetween. According to Herrick, the seals 72, 74 may be
relatively sinple in design, such as piston rings or spring

seals (col. 3, lines 62-66).
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There is no dispute that Herrick discloses the subject
matter of claiml with the exception of the particular type of
seal (a brush seal having bristles) recited in claiml1l. To
overcome this deficiency, the exam ner turns to the teachi ngs
of Beeman. Beeman teaches in the background (col. 1, l|ines
12-42) that radially nmounted brush seals are known for use
between a stationary part and a rotating part of machinery.
Beerman al so di scl oses provision of brush seals oriented
axially at the interface between axially aligned parts of a
gas turbine engine for transmtting axial |oads created by
expansi on of one of the parts from heating by conbustion
gases. According to the examner, it would have been obvi ous
to one of ordinary skill in the art at the tinme of appellants
invention to have used a brush sealing device of the type
taught by Beeman within the recess of the clanshells on
Herrick's systemto prevent |eakages (final rejection, p. 3).
Apparently recognizing that the seals of Herrick (piston rings
or spring seals, for exanple) are provided by Herrick to
prevent | eakages of exhaust gas between the collar and
cl anshells, the exam ner cites as the notivation for replacing

the seals of Herrick with the brush seals of Beenan the fact
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that one of ordinary skill in the art would have | ooked for an
i mprovenent on how to prevent |eakages in an aircraft system
and contends that one inprovenent would be to use a brush seal
because it is economical and it prevents | eakages in nany

di rections of novenent (answer, p. 5).

Rej ections based on 35 U . S.C. 8§ 103 nust rest on a
factual basis. In making such a rejection, the exam ner has
the initial duty of supplying the requisite factual basis and
may not, because of doubts that the invention is patentable,
resort to specul ation, unfounded assunptions or hindsi ght

reconstruction to supply deficiencies in the factual basis.

In re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA

1967), cert. denied, 389 U S. 1057 (1968).

In this instance, the exam ner has not provided any
evidence to establish that brush seals are nore econom ca
than piston rings or spring seals.® Likew se, the exan ner
has adduced no evidence to show that brush seals were

recognized in the art at the tinme of appellants' invention as

5 W are not persuaded that the known use of bristles in many products,
fromtoothbrushes to street cleaners to broons, inherently nmeans that either
bristles or brush seals are econonical to nmake or use, as urged by the
exam ner on page 1 of the first suppl enental answer.
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bei ng useful for preventing | eakage in many directions of
novenment. I n each of the applications of brush seals
di scussed by Beenman, the parts to be sealed nove relative to
one anot her al ong or about a single axis only. Accordingly,
it is not apparent to us, without the benefit of appellants
di scl osure, what in the teachings of Beeman woul d have | ed one
skilled in the art to use brush seals in the nulti-
directional, multi-axial application of Herrick's nozzle.

In light of the above, we find ourselves in agreenent
wi th appellants that the conbined teachings of Herrick and

Beeman are insufficient to establish a prim facie case of

obvi ousness of the nodification proposed by the exam ner to

arrive at the clainmed invention. Thus, we cannot sustain the

examner's rejection of claiml1l, or claim2 which depends from

claim1, as being unpatentable over Herrick in view of Beenan.
The deficiency in the conbination of Herrick and Beenan

Wi th respect to the subject matter recited in claim1 finds no

cure in the Bachovchin and Silverwater patents applied to

support the obviousness rejections of clainms 2-6 which depend

fromclaim1. Accordingly, we also shall not sustain the

exam ner's rejections of clains 2-5 as bei ng unpatentabl e over

8



Appeal No. 1999-1756
Application No. 08/499, 100

Herrick in view of Beeman and Bachovchin and of claim®6 as
bei ng unpatentabl e over Herrick in view of Beeman, Bachovchin
and Silverwater.

CONCLUSI ON

To summari ze, the decision of the exam ner to reject
clains 1-6 under 35 U.S.C. 8 103 is reversed.

REVERSED

JENNI FER D. BAHR
Adm ni strative Patent Judge
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