TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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Appeal No. 1999-1957
Reexam nati on Control No. 90/004, 784"

ON BRI EF

Bef ore STONER, Chi ef Adnministrative Patent Judge, COHEN and
NASE, Admi nistrative Patent Judges.

NASE, Admini strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 9 through 14. dains 1 through 8 have

been cancel ed.

! Reexam nation for U S. Patent No. 5,551,570, issued
Septenber 3, 1996. U.S. Patent No.5, 551,570 issued from
Application No. 08/191,030, filed February 4, 1994. Request
for reexamnation filed Cctober 3, 1997.
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W REVERSE.
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BACKGROUND

The appellant's invention relates to a kit adapted to
provi de decorative packaging for use with a basket or
container that is operative to receive objects whereby the
obj ects may be packaged for view ng and presentation. An
under st andi ng of the invention can be derived froma reading
of exenplary clainms 9 and 14 (the independent clains on

appeal ), which are reproduced in the opinion section bel ow.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Knuetter 2,283, 069 May 12,
1942
Schmi dt 3, 558, 039 Jan. 26,
1971

Bart hol omew B.'s Easter' 88 Catal og, Bleyer Industries Inc.

1988, pp. 6, 7 and 12 (Bl eyer's Catal 0g).

In addition, the exam ner also relied upon the admtted
prior art shown in Figure 3 of the patent presently under

reexam nation (Figure 3 admtted prior art).
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Clainms 9, 13 and 14 stand rejected under 35 U.S.C. § 103
as being unpatentabl e over page 6 of Bleyer's Catalog in view
of page 12 of Bleyer's Catalog and in view of page 7 of

Bl eyer's Catal og.?

Claim 10 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over page 6 of Bleyer's Catal og in view of page
12 of Bleyer's Catalog as applied to claim9 and further in

view of page 7 of Bleyer's Catalog and in view of Knuetter.

Claim 11l stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over page 6 of Bleyer's Catalog in view of page
12 of Bleyer's Catalog as applied to claim9 and further in

view of the Figure 3 admtted prior art.

Claim 12 stands rejected under 35 U.S.C. § 103 as being

unpat ent abl e over page 6 of Bleyer's Catal og in view of page

2 Fromour reading of this rejection it does not appear
that the exam ner actually relied on page 7 of Bleyer's
Cat al og.
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12 of Bleyer's Catalog as applied to claim9 and further in

vi ew of Schm dt.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appell ant regardi ng the above-noted
rejections, we nake reference to the final rejection (Paper
No. 14, mailed July 21, 1998) and the exam ner's answer (Paper
No. 19, nmumiled February 5, 1999) for the exam ner's conplete
reasoning in support of the rejections, and to the appellant's
brief (Paper No. 17, filed Novenber 23, 1998) and reply brief
(Paper No. 20, filed April 5, 1999) for the appellant's

argunent s t her eagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clainms, to the applied prior art references, and to the
respective positions articul ated by the appellant and the
exam ner. As a consequence of our review, we make the

det er m nati ons which foll ow.
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Claim9 reads as foll ows:

A kit adapted to provide decorative packaging for use
with a basket that is operative to receive objects whereby
said objects may be packaged for view ng and presentati on,
conpri si ng:

(a) a basket adapted to receive and support objects
pl aced therein and having a bottomwall of a selected
geonetric shape, a surroundi ng sidewall extending upwardly to
termnate in a rimdefining an opening for said container
[sic, basket], and a handl e extendi ng between opposed portions
of said rimin an arch-1like manner so as to have a nedi al
handl e portion oriented above said rimand positioned in
opposed relation to the bottom of said container [sic,
basket ] ;

(b) a flexible bag having a pair of side panels joined
along |l ateral side edges thereof, an open nouth and a bottom
panel enclosing a bottom end of said bag opposite the nouth,
said bag fornmed of a relatively clear material and sized and
adapted so that said bottomwall may be positioned against the
bott om panel when in the open state with said side panels
ext endi ng upwardly beyond the nedial portion of said handle to
define a top margin for said bag;

(c) a fastener operative to encircle the top nmargin of
said bag when said basket is placed therein and thereby
operative to forma closure for the nouth of said bag that is
supported by the nedial portion of said handle while draw ng
said side panels tautly about said basket and said handle; and

(d) a packet, said bag being received in said packet,
sai d packet being secured to said basket.

Claim 14 reads as foll ows:

A kit adapted to provide decorative packaging for use
with a container of objects whereby said objects may be
packaged for view ng and presentation, conpri sing:

(a) a container adapted to receive and support objects
pl aced therein and having a bottomwall of a selected
geonetric shape, a surrounding sidewall extending upwardly to
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termnate in a rimdefining an opening for said container, and
a handl e extendi ng between opposed portions of said rimin an
arch-1i ke manner so as to have a nedi al handle portion

ori ented above said rimand positioned in opposed relation to
t he bottom of said container

(b) a flexible bag having a pair of side panels joined
along lateral side edges thereof, an open nouth and a bottom
panel enclosing a bottom end of said bag opposite the nouth,
said bag forned of a relatively clear nmaterial and sized and
adapted so that said bottomwall may be positioned against the
bott om panel when in the open state with said side panels
ext endi ng upwardly beyond the nedial portion of said handle to
define a top margin for said bag;

(c) a fastener operative to encircle the top margin of
sai d bag when said container is placed therein and thereby
operative to forma closure for the nouth of said bag that is
supported by the nedial portion of said handle while draw ng
said side panels tautly about said contai ner and said handl e;
and

(d) a packet sized and adapted to receive said bag and
said fastener, said packet being secured to said handl e.

The exam ner determned (final rejection, pp. 2-3) that
the Easter Basket Kit set forth on page 6 of Bleyer's Catal og
di sclosed all the clainmed Iimtations of clains 9 and 14
except for the basket/container having a bottomwall. The
exam ner then concluded that providing the basket/contai ner
with a bottomwall would have been obvious in view of the

basket/ contai ners di scl osed on page 12 of Bleyer's Catal og.?

® The appell ant has not contested the obviousness of this
(continued. . .)
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The appel |l ant argues that the rejection of clains 9 and
14 is inappropriate since all the limtations thereof are not
suggested by the applied prior art. The appellant disagrees
with the examner's determ nation that the Easter Basket Kit
set forth on page 6 of Bleyer's Catal og discloses all of the
limtations of clains 9 and 14 except for the basket/container
having a bottomwall. Specifically, the appellant argues
(brief, pp. 15-17) that the packet limtation recited in
paragraph (d) of clainms 9 and 14 is not net by the Easter
Basket Kit set forth on page 6 of Bleyer's Catal og since the
shri nk-w apped basket disclosed on page 6 of Bleyer's Catal og
does not include a packet secured to the basket (claim9) or

handl e (cl aim 14).

The exam ner responded to this argunent of the appell ant
by asserting that

t he snugness of the shrink-wap would anobunt to a
fastening of the shrink-wap to the basket of Bl eyer
because the definition of "to fasten" includes "to fix
and "to attach.”

3C...continued)
nodi ficati on.
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W agree with the appellant that the shrink-w apped basket
di scl osed on page 6 of Bleyer's Catal og does not include a
packet secured to the basket or handle as set forth in clains 9
and 14. It is axiomatic that clains in reexamnation
proceedi ngs are to be given their broadest reasonabl e
interpretation consistent wwth the specification. [In re
Yamanot o, 740 F.2d 1569, 1571, 222 USPQ 934, 936 (Fed. Gr
1984). \When so read, "packet" neans a snall thin package* and
"secured" neans to make firmor tight; fasten.® The shrink-
wrap disclosed by the Easter Basket Kit set forth on page 6 of
Bl eyer's Catalog is not in our opinion a small thin package
fastened firmy or tightly to the basket or the handle and thus
the shrink-wap is not a packet secured to the basket or

handl e.

4 See Webster's Third New International Dictionary,
(1971).

® See The Anerican Heritage Dictionary, Second Coll ege
Edition, (1982).
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Since all the limtations of clainms 9 and 14, and cl ai ns
10 to 13 dependent thereon, are not suggested by the applied
prior art for the reasons stated above, the decision of the
examner to reject clains 9 to 14 under 35 U.S.C. 8 is

reversed.

CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject

claims 9 through 14 under 35 U.S.C. 8 103 is reversed.

¢ W have al so reviewed the additional prior art applied
in the rejection of clains 10, 11 and 12 but find nothing
therein which nmakes up for the deficiencies above.
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REVERSED
BRUCE H. STONER, JR )
Chi ef Adm nistrative Patent Judge
)

BOARD OF PATENT
| RWN CHARLES COHEN APPEALS
Adm ni strative Patent Judge AND

| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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