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DECISION ON APPFAIL
AND
REMAND TO THE EXAMINER
Thisisadecison on an goped from the examine’sfind rgection of clams 70
through 80. The only other claims gtill pending in the application have been withdrawn from

consideration as being directed to a non-eected invention.

Appdlant’ sinvention reates to aflexible retractable closure assembly (e.g., adoor) for
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an opening. According to clam 70, the only independent claim on apped, the closure assembly
comprises aflexible perforated sheet that is movable from aretracted position to an extended
position extending across the opening. Claim 70 additionally recites that, in addition to being
perforated, the flexible sheet has “a permanent memory set to gather itself automaticdly into a
compact configuration proximeate to [the] rear end edge [of the sheet].” According to
dependent claim 71, the perforated sheet is a screen or awoven article. According to
dependent claim 72 the compact configuration of the perforated sheet comprises a cail.

A copy of the appealed claims is appended to appellant’ s brief.

The following references are ried upon by the examiner in support of hisrgections

under 35 U.S.C. § 102(b) and 35 U.S.C. § 103:

Renton 2,584,369 Feb. 5, 1952
Taber 3,195,616 July 20, 1965
Smith 5,123,474 June 23, 1992

The grounds of regjection are as follows:
1. Claims 70-73 and 77-80 stand rejected under 35 U.S.C. § 102(b) asbeing

anticipated by Renton.

2. Claims 74 and 75 stand rejected under 35 U.S.C. § 103 as being unpatentable over
Renton in view of Taber.

3. Claim 76 stands rgjected under 35 U.S.C. 8103 as being unpatentable over Renton



Appeal No. 1999-2733
Application 08/230,634

in view of Taber and Smith.

Reference is made to the final Office action (Paper No. 16 mailed October 21, 1997)
and to the examiner’ s answer (Paper No. 19) for a discussion of the foregoing rgections.

We have carefully consdered the issues raised in this gppedl together with the
examiner’ s remarks and appellant’ sarguments. As aresult, we conclude that the regjections of
the appeded claims cannot be sustained.

Conddering firgt the 8 102(b) rgjection, it iswell established patent law that for a
reference to be properly anticipatory, each and every element of the rgected clam must be
found ether expresdy described or under the principles of inherency in the applied reference.
See Inre Schreiber, 128 F.3d 1473, 1477, 44 USPQ2d 1429, 1431 (Fed. Cir. 1997), Inre
Paulsen 30 F.3d 1475, 1478-79, 31 USPQ2d 1671, 1673 (Fed. Cir. 1994), and RCA Carp.
v. Applied Digital Data Sys., Inc., 730 F.2d 1440, 1444, 221 USPQ 385, 388 (Fed. Cir.
1984). It follows that the absence from the reference of any eement of the clam negates
anticipation of that claim by the reference. Kloster Speedstedl AB v. CrucibleInc., 793 F.2d
1565, 1571, 230 USPQ 81, 84 (Fed. Cir. 1986), cart._denied, 479 U.S. 1034 (1987).

The Renton patent discloses aflexible closure screen 51 for awindow opening. In
this patent, however, the sheet defining the screen does not have a permanent memory et as
required by appealed claim 70. Instead, self-coiling, spring metal strips 53 are attached to the
screen to cauise the screen to retract to a coiled condition on aroll 35. Contrary to the
examiner’ s remarks on page 4 of the answer, the spring meta drips are not part of the screen

itself. Instead, the spring meta strips are formed separately of the screen and are attached to
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the screen by abody of cement 70 (Figure 6 of Renton’s drawings) or rivets 71 (Figure 7 of
Renton’ s drawings).

In view of the foregoing, we agree with appe lant that Renton does not expressly or
inherently disclose aflexible closure sheet thet (@) is perforated and (b) aso has a permanent
memory set asrequired by clam 70. Accordingly, in light of the case law cited supra, the
Renton patent is not a proper anticipatory reference for the subject matter of independent claim
70 and claims 71-73 and 77-80, which depend directly or indirectly from clam 70. We must
therefore reverse the examiner’ s decison rgecting clams 70-73 and 77-80 under § 102(b).

We dso must reverse the examiner’ sdecison rgecting clams 74-76 under 8
103. Neither Taber nor Smith teaches a screen or perforated sheet that has a permanent
memory set as required by appeded clam 70. Accordingly, neither Taber nor Smith servesto

rectify the deficiencies of Renton.

This application is remanded to the examiner to determine if the recitation of a
flexible sheet in claim 70 is broad enough to read on Renton’s saf-cailing, spring metd srips
which are perforated in Figure 7 to receive the rivets 71.

The examiner’ s decision to regject the gppeded clamsis reversed.

REVERSFD

AND
REMANDED
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