The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI S| ON ON APPEAL

This is an appeal fromthe exam ner's refusal to all ow
claims 2 through 4, 6, 9, 11, 13, 14 and 21 through 23 as
anended after final rejection. Cains 15-20 and 24 stand

allowed. Al other clains being canceled, these are the only
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claims remaining in the application.

The cl ai ned subject natter is directed to a flexible
wal | ed contai ner used to store and dispense fluid to be
conveyed to a patient intravenously. A port is placed on the
bag for tapping the contents thereof using a piercing spike.
The port has a planar body with flaps that extend upwardly and
surround the flexible sides of the bag a distance greater than
the length of the port.

A copy of appealed claim?22 is appended to this decision.

The references of record relied upon by the exam ner as

evi dence of obvi ousness are:

St eer UK 1, 358, 379 Jul .
3, 1974

Schei fel et al. DE 4 029 521 Mar. 19,
1992

(Schei fel)

THE REJECTI ON

Clains 3, 4, 6, 9, 11, 13, 14 and 21 through 23 stand
rejected under 35 U . S.C. § 103 as unpatentabl e over Scheifel.
According to the examner, the limtation of the flap I ength
cl ai med by appellants is considered a design choice, obvious

to one of ordinary skill.
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Claim2 stands rejected under 35 U.S.C. § 103 as

unpat ent abl e over Scheifel in view of Steer.

CPI NI ON
We have carefully reviewed the rejections on appeal in
light of the argunents of the appellants and the examner. As
a result of this review, we have determ ned that the applied

prior art does not establish a prim facie case of obviousness

with respect to the clained subject matter on appeal .
Therefore, the rejections of all clains on appeal are
reversed. Qur reasons follow

It is our finding that the Scheifel reference discloses a
port provided with a flange which is saddl e shaped and
partially surrounds the | ower portion of the flexible plastic
bag. As can be seen in Figure 1, the distance the flange
extends upwardly fromthe port menber is not nearly the sane
di stance as the length of the ports.

The exam ner has held that the length of the flaps being
greater than the length of the port is insufficient to be
pat ent ably di stingui shing over the Scheifel prior art. W
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di sagree. The exam ner relies upon the rationale articul ated

inln re Kuhle, 526 F.2d 553, 555, 188 USPQ 7, 9 (CCPA 1975).

However, Kuhle makes clear that if the differences between the
prior art and the invention solve a stated problem the

di fferences can not be considered a nere design choice. In
this instance, the clained subject matter clearly solves the
stated probl em of inadvertent spiking of the container walls.
This problemis discussed in several places in appellants
specification. Accordingly, we nust hold that the distance
l[imtation solves a stated problem and can not be regarded as
a nere design choice. W have al so considered the Steer
reference for all it teaches or suggests and find therein
nothing to cure the deficiencies of Scheifel. Therefore, the

exanm ner has not established the prim facie obvi ousness of

any cl ai mon appeal.

REVERSED

| AN A. CALVERT )
Adm ni strative Patent Judge
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CHARLES E. FRANKFORT

Adm ni strative Patent Judge APPEALS AND

WLLIAM F. PATE, 111

)
)
)
) | NTERFERENCES
)
)
Adm ni strative Patent Judge )

WFP: | bg

BELL, BOYD & LLOYD, LLC
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22. A container forned of at |east one sheet of material
defining a cavity for housing a fluid product, the container
having a port assenbly attached to an edge of the contai ner,
the port assenbly conpri sing:

a thin body having an outer face and an inner face
attached to the container, the thin body being bent around the
edge of the container for defining a pair of substantially
identical flaps, one on either side of the edge; and

a first tubular port projecting fromthe outer face of
the thin body and having a base end, a distal end and an
access openi ng extending through it for providing fluid
communi cation to the cavity, the base end being positioned
between the flaps substantially in alignnment with the edge of
t he contai ner and spaced from any periphery of the thin body
wherein the di nension of each flap between the edge of the
container and a furthest distal edge of the flap is |onger
t han the di stance between the base end and distal end of the
first tubular port.
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