The opinion in support of the decision being entered
today was not witten for publication and is not binding
precedent of the Board.

Paper No. 23

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte RI CHARD E. PATTON

Appeal No. 1999-2784
Appl i cation No. 08/608, 440

HEARD:. February 15, 2001*

Bef ore KRASS, LALL, and BLANKENSHI P, Adninistrative Patent
Judges.

KRASS, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe final rejection of

clainms 1-22, all of the clainms pending in the application.
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The invention is directed to a nethod for anal yzing
neur ol ogi cal responses to enotion-induced stinmuli. The
preferred enbodi nent resides in the use of the nmethod in the
field of consumer advertising to determ ne the effectiveness
of ads. Particular brain wave activity is neasured to
determ ne pol ar opposite enotions. A correlation is nmade
bet ween t he nmeasured brain waves and enotional states. The
enotions are then graphed and placed in a circle, referred to
as a circunplex of enotions. The enotional steps and changes,
as well as the rate of change of the enbtions, are neasured
dynam cally as the subject undergoes exposure to an audi o-

vi sual presentation.

Representati ve i ndependent claim1l is reproduced as
foll ows:

1. A nmet hod of determ ning the extent of an enotional
response of a test subject to an advertising presentation,
said nethod conprising preparing a presentation having a time-
varying content and intended to elicit a particular overal
enotional response in an audi ence to whom view ng said
presentation will ultimately be made, positioning at |east one
test subj ect capabl e of capable of [sic] undergoing individual
enoti onal responses each represented by a particular frequency
and intensity in a position to observe said presentation for a
gi ven duration, establishing a path of comrunication between
said at | east one subject and an el ectroencephal ographi c brain
wave detector and a brain wave anal yzer capabl e of neasuring

an intensity characteristic of brain wave signals of a
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plurality of substantially exact but different frequencies,
each of said frequencies being associated with a predeterm ned
base enotion, permtting said at | east one subject to view
sai d presentation and recording the absolute val ues of said
brain wave intensity characteristic at a plurality of
intervals during said duration when said subject is view ng
sai d presentation, thereby subdividing said duration into a
plurality of individual time segnments, thereafter determ ning
the intensity characteristic changes and intensity
characteristic change rates of said plurality of brain wave
frequenci es, using the changes of said intensity
characteristic of each point relative to a preceding point to
establish margi nal values for each of said tinme segnents,
creating at | east one two-axis graph, said graph having axes
corresponding to two of said base enotions and including a
plurality of coordinate points each representing a pair of the
mar gi nal val ues taken froma sel ected enotion scale,
thereafter graphically determ ning the conposite enotiona
state of the test subject at each segnment of the presentation,
and conparing the achi eved enotional response of the test
subject to the response intended to be achieved to determ ne
whet her changes in the content of the presentation are

i ndicated so as to increase the |ikelihood that the audi ence
intended to view the presentation will display the intended
enoti onal response.

The exam ner relies on the follow ng references:

Raviv et al. (Raviv) 4,744,029 May 10, 1988
Trivedi et al. (Trivedi) 4,862, 359 Aug. 29, 1989
Duf fy Re. 34,015 Aug. 04, 1992

Clainms 1-22 stand rejected under 35 U S.C. 103 as
unpat ent abl e over either one of Trivedi, Duffy or Raviv.

Reference is made to the briefs and answer for the
respective positions of appellant and the exam ner.
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OPI NI ON

W reverse.

It is our view that the exam ner has not established a

prima facie case of obviousness of the clainmed subject matter.

The exam ner cites any one of the references to Trivedi,
Duffy and Raviv for a teaching of nmeasuring brain activity but
admts that none of the references deal with “enotional
responses,” as required by the clains. The exam ner’s
position, however, is that it is well known that the prior art
neasurenents are associated with “nmental states” and that
“enotional responses” are nothing nore than nental states.
Thus, concl udes the exam ner, no matter what |abel is affixed
to the nental states being depicted by the neasured brain
waves of the prior art, the instant invention and the prior
art are neasuring the sane thing.

We agree with appellant that the cited references do not
suggest the clainmed nethod for determ ning the extent of an

enotional response of a test subject.
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While the instant clainms are very specific as to
determ ning enotional responses to an advertising presentation
and that, inter alia, enotional responses are represented by
particul ar frequencies and intensities of subjects’ brain
activity and that intensity characteristic changes and change
rates of the brain wave frequencies are used to establish
mar gi nal val ues for each of a plurality of tinme segnents; that
a graph is created with axes corresponding to particul ar base
enotions; that conposite enotional states of the subject at
each segnent of a presentation is graphically determ ned and a
conparison is made between the achi eved enotional response and
t he i ntended response wherein changes as to the content of the
presentation are indicative of the Iikelihood that an intended
audi ence will display the intended enotional response; the
exam ner never cones to grips with these clained el enents by
coordinating the clained elenments with specific portions of
the references’ disclosures. Accordingly, it is difficult to
determ ne just what the exam ner regards as equivalent to
these clained features in the prior art.

For all the exam ner’s argunment regardi ng how “enoti onal
responses” is nothing nore than semantics because the nental
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states neasured by the prior art references may be consi dered

to be “enotional responses,” the exam ner apparently ignores
other claimlimtations setting forth a specific nmethod by
whi ch the enotional responses are neasured and enpl oyed for
pur poses of tying these enotional responses to the field of an
advertising presentation. Using these enptional responses in
an advertising presentation for the specific purpose of
determ ning the effectiveness of the advertisenents in
eliciting intended responses from subjects is an inportant
part of independent clains 1, 15, 21 and 22 and the exani ner
does not appear to give these limtations nuch weight.
Clearly, the prior art devices cited by the exam ner
measure brain waves but they are concerned with nedical
eval uations and brain wave responses to such stinmuli as
flashing lights, for exanple. The exam ner has pointed to
nothing in the cited references which reasonably could be
consi dered an “enotional response.” For exanple, at |east
i nstant independent clains 15, 20 and 22 recite the
determ nation of “pleasure and arousal” enotions with the
establishment of a two-axis “pleasure v. arousal graph” in

claim15. The exam ner has pointed to nothing in the cited

- 6-



Appeal No. 1999-2784
Application No. 08/608, 440

references which woul d suggest this limtation as the
references are not |ooking for these enotional states.

The instant clains are directed to eliciting and
determ ning certain enotional responses and are concerned with
how t hese responses are to be used. The exam ner has pointed
to nothing in the references as to how certain responses
determ ned by brain activity therein are to be used.

Claim 19 also requires the determ nation of an enoti onal
response of a subject to stinmuli in the formof a presentation
having at least a tine-varying visual content and positioning
the subject to observe the presentation. Rather than having
the subject quiet or in a sleeping node, the instant invention
requires the subject to actually view sone predefined
material, such as a television commercial. The exam ner has
not pointed out what, in the applied references, is being
relied on for the teaching of a subject observing this
presentation of tinme-varying visual content. Additionally,
claim19 includes the Iimtation of recording change rates in
intensity conponents periodically during the presentation and
using the intensity change rate data to construct a graph for
establishing a conposite enotional state of the subject to the
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presentation. It is not clear to us what the exam ner relies
on in the applied references for the teaching or suggestion of

this limtation.

The examner’s citation of references show ng general
measur enent of brain waves, w thout any specific show ng as to
how the clainmed el enents correspond to those of the
references, especially where the instant clains appear to
recite many el enents which are not apparent fromthe applied

ref erences, does not constitute a prima facie show ng of

obvi ousness of the instant claimed subject matter.
The exam ner’s decision rejecting clainms 1-22 under

35 U S.C. 103 is reversed.

REVERSED

ERROL A. KRASS
Adm ni strative Patent Judge

PARSHOTAM S. LALL BOARD OF PATENT
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Adm ni strative Patent Judge

HOMRD B. BLANKENSHI P
Adm ni strative Patent Judge
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