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TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is
not bi ndi ng precedent of the Board.

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

FRANK WU, AKI NORI KARI YA, NORI YOSH KATSUYAMA, ATSUSH TSUJI,

KI YOSH TAKASUKA, SHI GENORI SEGAM , KATSUM NANJO and JUNKO
SATO

Juni or Party,!?
V.
KOZO SHI OKAWA, SHI NI CHI TSuBO , KO CH MORI YA, YUM HATTORI,

| KURO HONDA and KATSUHI KO SHI BUYA
Senior Party.?

Application 07/606,848, filed Cctober 31, 1990. Accorded
the benefit of Japan - 292675/1989, filed Novenber 10, 1989;
24199/ 1990, filed February 2, 1990. Assigned to Agro-Kanesho
Co., Ltd. of Tokyo, Japan.

2 U S Patent No. 5,032,589, granted July 16, 1991, based
on Application 07/487,004, filed March 1, 1990. Accorded the
benefit of Japanese Application HEl 1-54943, filed March 9,

1989. Assigned to N hon Bayer Agrochem K K., Tokyo, Japan, A
Cor porati on of Japan.
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Patent Interference No. 102, 802

Before METZ, PATE, and HANLON, Adninistrative Patent Judges.

HANLON, Adnministrative Patent Judge.

JUDGVENT UNDER 37 CFR § 1. 640(e)

Seni or party Shiokawa et al. (hereinafter "Shiokawa") has
filed a request for entry of judgnent in favor of both junior
and
senior parties based on no interference-in-fact. See Paper
No. 90; see al so Paper No. 29 (granting Wi et al. notion under
37 CFR
8§ 1.633(b) for judgment on the ground of no interference-in-
fact). Junior party Wi et al. (hereinafter "Wi") has joined in
that request. See Paper No. 92.

However, subsequent to Shiokawa's request and WiI's
joinder therein, the following notions relating to
inventorship were filed for the first time in this
interference:

(1) Shiokawa's notion under 37 CFR 8§ 1.634 to correct
i nventorship (Paper No. 92%) . (Opposition filed by Wi (Paper

No. 93). Reply (Paper No. 99).
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(2) W's notion under 37 CFR 8 1.635 for leave to file a
bel at ed notion under 37 CFR § 1.633(a)/35 U.S.C. § 102(f)
(Paper No. 94). (Opposition filed by Shi okawa (Paper No. 97).

Reply (Paper No. 100).

(3) Wi's belated notion under 37 CFR § 1.633(a)/ 35
U S C
8 102(f) (Paper No. 95). Opposition filed by Shi okawa (Paper
No. 98). Reply (Paper No. 101).

At the tinme senior party Shiokawa filed its request for
judgment and junior party Wi joined in that request, a case
and controversy no longer existed in this interference.
Ther ef ore, Shiokawa's subsequently filed notion under 37 CFR §
1.634 did not fairly place the issue of inventorship in the
interference where the sole matter remaining in this
proceedi ng was the mnisterial act of entering judgnent.

Conpare Schulze v. Green, 136 F.3d 786, 790, 45 USPQ2d 1769,

1773 (Fed. Cir. 1998) (notion under 37 CFR 8 1.634 filed with
prelimnary statenments "fairly placed the issue of the

i nventorship of Appellants' application in the interference").
For this reason, the above-identified notions are dism ssed as
untinely filed and the followi ng judgnent is hereby entered.
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Judgnment

Judgnent as to Counts 1 and 2 is awarded in favor of the
junior party, Frank Wi, Akinori Kariya, Noriyoshi Katsuyans,

At sushi Tsuji, Kiyoshi Takasuka, Shigenori Segam , Katsum
Nanj o and Junko Sato, based on no interference-in-fact. n
the record before the Patent and Trademark Ofice in this
interference, Frank Wi, Akinori Kariya, Noriyoshi Katsuyang,

At sushi Tsuji, Kiyoshi Takasuka, Shigenori Segam , Katsum
Nanj o and Junko Sato

are entitled to a patent containing clains 6 and 7 which
correspond to Count 1 and clains 30 and 31 which correspond to
Count 2.

Judgnent as to Counts 1 and 2 is awarded in favor of the
senior party, Kozo Shi okawa, Shinichi Tsuboi, Koichi Moriya,
Yum Hattori, Ikuro Honda and Katsuhi ko Shi buya, based on no
interference-in-fact. On the record before the Patent and
Trademark Office in this interference, Kozo Shiokawa, Shinich
Tsuboi, Koichi Mriya, Yum Hattori, |kuro Honda and Kat suhi ko
Shi buya are entitled to their patent containing clainms 1-8
whi ch correspond to Count 1 and claim9 which corresponds to

Count 2.
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ANDREW H. METZ )
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

WLLIAM F. PATE, 111
Adm ni strative Patent Judge

ADRI ENE LEPI ANE HANLON
Adm ni strative Patent Judge
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Attorneys for Wi et al.:

Charles L. Ghol z, Esaq.

ol on, Spivak, Mdelland,
Mai er & Neustadt, P.C.

4t h Fl oor

1755 Jefferson Davis Hwy.
Arlington, VA 22202

Attorneys for Shiokawa et al.

Kurt G Briscoe, Esq.

Sprung Kraner Schaefer & Briscoe
660 White Pl ains Road

Tarrytown, NY 10591-5144
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Letty

March 9, 2000
Judge Hanl on
Judge Pate
Judge Metz
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